
EXHIBIT 10.1

STANDBY, SECURITIES PURCHASE AND DEBT CONVERSION AGREEMENT

This STANDBY, SECURITIES PURCHASE AND DEBT CONVERSION AGREEMENT (this “Agreement”), dated as of April 16,
2024, is made by and among Barnes & Noble Education, Inc. , a Delaware corporation (the “Company”), Toro 18 Holdings LLC, a
Delaware limited liability company (“Investor”), Vital Fundco, LLC (“Vital”), and TopLids LendCo, LLC (“TopLids” and, together
with Vital, the “Lien Purchasers”), Outerbridge Capital Management, LLC, a Delaware limited liability company (“Outerbridge”)
and Selz Family 2011 Trust (“Selz” and together with Outerbridge, the “Standby Purchasers”). Investor, Vital, TopLids and each of
the Standby Purchasers is each referred to individually as a “Purchaser” and, together, as the “Purchasers”.

 
WHEREAS, the Company proposes to distribute at no charge to the holders of its common stock, par value $0.01 per share

(“Common Stock”), on a record date (the “Record Date”) to be set by the Board of Directors of the Company (the “Board”), non-
transferable subscription rights (the “Rights”) to purchase up to an aggregate of 900,000,000 new shares (the “Offered Shares”) of
Common Stock (the “Rights Offering”) that, if exercised in full, will provide gross proceeds to the Company of $45,000,000 (the
“Aggregate Offering Amount”);

WHEREAS, the Company will distribute to each holder of its Common Stock on the Record Date (“Rights Holder”) one
non-transferable Right for every share of Common Stock owned by such Rights Holder as of the close of business on the Record Date;

WHEREAS, each Right will entitle the holder thereof to purchase the number of shares of Common Stock determined by
dividing 900,000,000 by the total number of shares of Common Stock outstanding on the Record Date (the “Basic Subscription
Right”) at the subscription price of $0.05 per share of Common Stock (the “Subscription Price”);

WHEREAS, the holders of Rights who fully exercise their Basic Subscription Rights will be entitled to subscribe for
additional shares of Common Stock that remain unsubscribed as a result of any unexercised Basic Subscription Rights (the “Over-
Subscription Right”), which allows such holder to subscribe for additional shares of Common Stock up to the number of shares
purchased under such holder’s Basic Subscription Right at the Subscription Price;

WHEREAS, each Right gives the holder thereof one Basic Subscription Right and one Over-Subscription Right;

WHEREAS, in order to facilitate the Rights Offering, the Company and the Purchasers wish to enter into this Agreement,
pursuant to which and upon the terms and subject to the conditions set forth herein, Investor and the Standby Purchasers (collectively,
the “Backstop Purchasers”) agree, to the extent that the Rights Offering is not fully subscribed after accounting for all Over-
Subscription Rights exercised, to purchase from the Company, at a price per share equal to the Subscription Price, such Backstop
Purchaser’s Pro Rata Portion (as defined below) of the unsubscribed shares of Common Stock in the Rights Offering, such that, the
Company will receive $45,000,000 upon the consummation of the Rights Offering, regardless of the number of shares of Common
Stock subscribed for and purchased by Company stockholders pursuant to the Rights Offering;

 



WHEREAS, in addition to the Rights Offering, (i) Investor desires to purchase from the Company, and the Company desires
to sell to Investor, upon the terms and conditions stated in this Agreement, an aggregate of 900,000,000 new shares of the Company’s
Common Stock at the Subscription Price and (ii) Vital desires to purchase from the Company, and the Company desires to sell to Vital,
upon the terms and conditions stated in this Agreement, an aggregate of 100,000,000 new shares of the Company’s Common Stock at
the Subscription Price (both such purchases, collectively, the “PIPE Transaction”, and the shares of the Company’s Common Stock
purchased in in the PIPE Transaction, the “PIPE Shares”), such that the Company will receive $50,000,000 upon the consummation
of the PIPE Transaction (the “Aggregate Investment Amount”);

WHEREAS, the Lien Purchasers are lenders to the Company under that certain Term Loan Credit Agreement, dated as of
June 7, 2022, among the Company, as borrower, the guarantors party thereto, the Lien Purchasers, as lenders, and TopLids, as
administrative agent and collateral agent (the “Term Credit Agreement”), and they and the Company wish, subject to the terms and
conditions of this Agreement, to, at the Closing, convert all outstanding principal and any accrued and unpaid interest under the Term
Credit Agreement (the “Rollover Debt Amount”) into a number of new shares (the “Rollover Shares”) of Common Stock equal to
the quotient of the Rollover Debt Amount divided by the Subscription Price, with such Rollover Shares being issued to the Lien
Purchasers pro rata based on each Lien Purchaser’s pro rata portion of the Rollover Debt Amount; and

WHEREAS, concurrent with the execution of this Agreement, the Company will enter into a commitment letter from the
financial institutions named therein (the “Debt Commitment Letter”), pursuant to which such financial institutions have committed,
upon the terms and subject to the conditions set forth therein, to amend and restate the Company’s Credit Agreement, dated as of
August 3, 2015, as amended, among the Company, as the lead borrower, the other borrowers party thereto, the lenders party thereto
and Bank of America, N.A., as administrative agent and collateral agent for the lenders (such amended and restated credit agreement,
the “Amended and Restated Credit Agreement”), such Amended and Restated Credit Agreement to become effective concurrently
with the consummation of the Rights Offering, the PIPE Transaction and the Debt Conversion (as defined below).

NOW, THEREFORE, in consideration of the mutual promises, agreements, representations, warranties, and covenants
contained herein, each of the parties hereto hereby agrees as follows:

1.                 The Rights Offering.

(a)                On the terms and subject to the conditions set forth herein, the Company shall distribute, at no charge,
to each Rights Holder one non-transferable Right for every share of Common Stock owned by such Rights Holder on the Record Date
(the “Distribution”).  Each whole Right will entitle the holder thereof to purchase at the Subscription Price the number of shares of
Common Stock determined by dividing 900,000,000 by the total number of shares of Common Stock outstanding on the Record Date.

(b)                The Rights (including under both the Basic Subscription Right and the Over-Subscription Right) may
be exercised during a period (the “Subscription Period”) commencing on the date on which the Rights are issued to Rights Holders
and ending no more than 16 days thereafter (the “Expiration Time”), subject to extension by the Company.

(c)                Each Rights Holder that wishes to exercise all or a portion of its Rights under the Basic Subscription
Right shall, during the Subscription Period and prior to the Expiration Time, follow the instructions set forth in the Registration
Statement (as defined below) and related materials to exercise such Rights.  On the Closing Date (as defined below), the Company
shall issue to each Rights Holder that validly exercised its Rights under the Basic Subscription Right the number of Offered Shares to
which such Rights Holder is entitled based on such exercise.

 



(d)                Each Rights Holder that exercises in full its Basic Subscription Right will be entitled under the Over-
Subscription Right to subscribe for additional shares of Common Stock at the Subscription Price pursuant to the instructions set forth
in the Registration Statement and related materials to the extent that other Rights Holders elect not to exercise all of their respective
Rights to subscribe for and purchase all of the Offered Shares under the Basic Subscription Right; provided that no Rights Holder shall
be entitled to purchase more Offered Shares under the Over-Subscription Right than such Rights Holder subscribed for under the
Basic Subscription Right.  If the number of Offered Shares remaining after the exercise of Rights under the Basic Subscription Right
(the “Remaining Offered Shares”) is not sufficient to satisfy all requests for Offered Shares under the Over-Subscription Right, the
Rights Holders that exercised their Rights under the Over-Subscription Right will be allocated such Remaining Offered Shares as
follows: the number of Remaining Offered Shares allotted to each Rights Holder participating in the Over-Subscription Right shall be
the product (rounded to the nearest whole number so that the Subscription Price multiplied by the aggregate number of Offered Shares
does not exceed the Aggregate Offering Amount) obtained by multiplying (i) the number of Offered Shares such Rights Holder
subscribed for under the Over-Subscription Right by (ii) a fraction the numerator of which is (A) the number of Remaining Offered
Shares and the denominator of which is (B) the total number of Offered Shares sought to be subscribed for under the Over-
Subscription Right by all Rights Holders participating in such Over-Subscription Right.  If the number of Remaining Offered Shares
allocated after the exercise of the Over-Subscription Right is less than all of the shares of Common Stock a Rights Holder subscribed
for under the Over-Subscription Right, then any excess payment for shares of Common Stock not issued to the Rights Holder will be
returned to such Rights Holder by mail, without interest or deduction, within 10 Business Days after the Expiration Time of the Rights
Offering. For purposes of this Agreement, “Business Day” shall mean any day other than a Saturday, Sunday or one on which banks
are authorized to close in New York, New York.

(e)                If the exercise of Rights would create any fractional shares of Common Stock, the Company will not
issue such fractional shares of Common Stock or cash in lieu of fractional shares of Common Stock.  Any fractional shares of
Common Stock that would be created by such an exercise of Rights will be rounded to the nearest whole share, with such adjustments
as necessary to ensure that all of the Offered Shares are issued and the Company receives the Aggregate Offering Amount.

(f)                 Prior to the termination of this Agreement, the Company shall not (i) terminate the Rights Offering or
(ii) without the prior written consent of Investor, amend any of the terms of the Rights Offering or waive any material conditions to
the closing of the Rights Offering (in each case in a manner inconsistent with the terms of this Agreement), provided, however, such
consent of Investor shall not be necessary in the event that the Company reasonably concludes that such amendment or waiver is
required by applicable law or regulation.

2.                 Backstop Commitment.

(a)                Subject to the consummation of the Rights Offering and the terms and conditions of this Agreement, to
the extent the Rights Offering is not fully subscribed after accounting for all Over-Subscription Rights exercised, each Backstop
Purchaser agrees to purchase from the Company, at a price per share equal to the Subscription Price, its Pro Rata Portion of the
Unsubscribed Share Amount (the “Backstop Commitment”). The following terms shall have the following meanings for purposes of
this Agreement:

 



“Aggregate Commitment Amount” means the sum of (i) the Investor Commitment Amount plus (ii) the Outerbridge
Commitment Amount plus (iii) the Selz Commitment Amount.

“Investor Commitment Amount” is an amount equal to $35,000,000.

“Outerbridge Commitment Amount” is an amount equal to $5,000,000.

“Pro Rata Portion” means, (A) with respect to Investor, the quotient of (i) the Investor Commitment Amount divided by (ii)
the Aggregate Commitment Amount, (B) with respect to Outerbridge, the quotient of (i) the Outerbridge Commitment
Amount divided by (ii) the Aggregate Commitment Amount, and (C) with respect to Selz, the quotient of (i) the Selz
Commitment Amount divided by (ii) the Aggregate Commitment Amount.

“Selz Commitment Amount” is an amount equal to $5,000,000. 

“Unsubscribed Share Amount” means an aggregate number of shares of Common Stock equal to (x) the number of Offered
Shares minus (y) the number of shares of Common Stock subscribed for and purchased pursuant to the Rights Offering
(including the exercise of the Oversubscription Rights).

(b)                As soon as reasonably practicable after the Expiration Time of the Rights Offering (if possible, within
two (2) Business Days after the Expiration Time), the Company shall issue to each Backstop Purchaser a written notice (a
“Subscription Notice”) setting forth the number of shares of Common Stock subscribed for in the Rights Offering and, based on the
foregoing, the number of shares of Common Stock to be acquired by each Backstop Purchaser pursuant to the Backstop Commitment
(each Purchaser’s “Backstop Acquired Shares”) and the purchase price to be paid by each Backstop Purchaser in exchange for the
Backstop Acquired Shares (each Backstop Purchaser’s “Backstop Purchase Price”). For the avoidance of doubt, in no event shall the
aggregate Backstop Purchase Price or obligations in respect of the Backstop Commitment to be paid by all of the Backstop Purchasers
exceed the Aggregate Commitment Amount, nor shall the Backstop Purchase Price allocated to (i) Investor exceed the Investor
Commitment Amount, (ii) Outerbridge exceed the Outerbridge Commitment Amount, and (iii) Selz exceed the Selz Commitment
Amount.

3.                 PIPE Transaction; Debt Conversion. On the terms and subject to the conditions set forth herein, at the Closing,
(a) the Company shall issue and sell to the Investor, and the Investor shall purchase from the Company, 900,000,000 PIPE Shares at
the Subscription Price for an aggregate purchase price of $45,000,000 (“Investor PIPE Purchase Price”), (b) the Company shall
issue and sell to Vital, and Vital shall purchase from the Company, 100,000,000 PIPE Shares at the Subscription Price for an aggregate
purchase price of $5,000,000 (“Vital PIPE Purchase Price”, and together with the Investor PIPE Purchase Price, the “PIPE
Purchase Price”), and (c) all of the outstanding principal (including, for the avoidance of doubt, any interest that has been paid-in-
kind prior to the Closing) and any accrued but unpaid interest under the Term Credit Agreement shall be converted into the Rollover
Shares (which the Company shall issue to the Lien Purchasers on a pro rata basis), and thereafter all such outstanding principal and
any accrued but unpaid interest shall be deemed paid in full and extinguished (the “Debt Conversion”).

 



4.                 Closing; Deliverables.

(a)                On the terms and subject to the conditions set forth in this Agreement, the closing of all Backstop
Commitments, the Rights Offering, the PIPE Transaction and the Debt Conversion (collectively, the “Closing”) shall occur remotely
via electronic exchange of required Closing documentation concurrently on the third (3rd) Business Day following the later of (i) the
issuance by the Company of all Subscription Notices (with copy to the Lien Purchasers) and (ii) the date that all of the conditions to
the Closing set forth in Section 10 of this Agreement have been satisfied or, to the extent permitted by applicable law, waived (other
than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of such conditions),
or at such place, time, and date as shall be agreed between the Company and the Investor (the date on which the Closing occurs, the
“Closing Date”).

(b)                At the Closing (i) each Backstop Purchaser shall deliver to the Company its Backstop Purchase Price in
respect of its Backstop Acquired Shares as set forth in the applicable Subscription Notice, (ii) Investor shall deliver to the Company
the Investor PIPE Purchase Price, and (iii) Vital shall deliver to the Company, the Vital PIPE Purchase Price, in each case of (i), (ii)
and (iii), by wire transfer in immediately available funds to the account designated by the Company in writing at least two (2)
Business Days prior to the Closing Date.  Additionally, at the Closing, the Company shall deliver (i) to each Backstop Purchaser, its
Backstop Acquired Shares, (ii) to Investor, its PIPE Shares, (iii) to Vital, its PIPE Shares, and (iv) to each Lien Purchaser, its portion
(determined based on each Lien Purchaser’s pro rata portion of the Rollover Debt Amount) of the Rollover Shares, in each case of (i),
(ii), (iii) and (iv), in book-entry form, free and clear of all liens, other than liens arising by reason of the transactions contemplated by
this Agreement under applicable federal or state laws, to the account of each Purchaser designated by such Purchaser in writing.

5.                 Fees and Expenses.

(a)                The Company shall pay all of its own fees and expenses associated with the Rights Offering, the
Backstop Commitment, the PIPE Transaction and the Debt Conversion (collectively, the “Equity Transactions”), including, without
limitation, filing and printing fees, fees and expenses of any rights and information agents, its legal counsel and financial advisor and
accounting fees and expenses, fees and expenses of any dealer manager, including the fees and disbursements of counsel to any dealer
manager, as specified in any dealer manager agreement between the Company and the dealer manager, costs associated with clearing
the Offered Shares for sale and the Backstop Acquired Shares, the PIPE Shares and the Rollover Shares (collectively, the
“Securities”) for resale under applicable state securities laws, and listing fees.

 



(b)                On the Closing Date the Company shall promptly (i) reimburse or pay, as applicable, all documented
out-of-pocket costs, fees and expenses and other payments incurred by each of Investor, Vital and Outerbridge in connection with the
Rights Offering, the Backstop Commitment, the PIPE Transaction, the Debt Conversion, the Debt Financing (as defined below) and
the other transactions contemplated hereby and thereby (the “Transactions”) (each, an “Expense Reimbursement”); provided,
however, in no event shall the Company be required to pay or reimburse any Expense Reimbursement to the extent that any such
payment or reimbursement would result in payments and reimbursements that exceed, (A) with respect to the Investor, $2,450,000 in
the aggregate, net of any expense amount previously paid by the Company to the Investor, (B) with respect to Vital, $200,000 in the
aggregate, and (C) with respect to Outerbridge, $250,000 in the aggregate, and (ii) pay an amount equal to (x) $2,450,000 to Investor
and (y) $350,000 to Selz, in each case, as payment in consideration for its respective Backstop Commitment (such payments
referenced in this clause (ii), the “Backstop Fees” , together with Expense Reimbursements to which the Purchasers are entitled in
accordance with this Section 5(b), collectively, the “Purchaser Fees and Expenses”). All instructions and designations necessary to
effect payment of Purchaser Fees and Expenses payable on the Closing Date shall be delivered to the Company by each Purchasers at
least two (2) Business Days prior to the Closing Date.   Notwithstanding anything to the contrary herein, (i) with respect to any and all
Expense Reimbursement amounts due under Section 12 of this Agreement, in no event shall the Company be required to pay or
reimburse any Expense Reimbursement to the extent that any such payment or reimbursement would result in payments and
reimbursements that exceed, (A) with respect to the Investor, $1,200,000 in the aggregate, net of any expense amount previously paid
by the Company to the Investor, (B) with respect to Vital, $200,000 in the aggregate, and (C) with respect to Outerbridge, $250,000 in
the aggregate, and (ii) no Backstop Fee or Expense Reimbursement shall be payable to any Defaulting Purchaser, and in the event
Investor consummates any Backstop Replacement Purchase, the Backstop Fee otherwise due to the applicable Defaulting Purchaser
shall be reallocated to Investor.

6.                 Representations and Warranties of the Company.  Except as disclosed or reflected in the Company SEC
Documents (as defined below) filed prior to the date of this Agreement (but excluding any risk factor disclosures contained under the
heading “Risk Factors,” any disclosure of risks included in any “forward-looking statements” disclaimer or any other statements that
are similarly predictive or forward-looking in nature, in each case, other than any specific factual information contained therein), the
Company represents and warrants to each Purchaser as of the date hereof and as of the Closing Date (unless any such representation or
warranty is made only as of a specific date, in which case as of such earlier date) as follows:

(a)                Organization and Qualification. 

(i)                  The Company is duly organized and is validly existing and in good standing under the laws of
its jurisdiction of organization, with the requisite power and authority to own, operate and lease its properties and assets as and where
currently owned, operated and leased and to conduct its business as currently conducted. 

 



(ii)               Each of the Company’s Subsidiaries (as defined below) is duly organized and is validly
existing and in good standing (or the equivalent thereof, where such concept is recognized) under the laws of its respective jurisdiction
of organization, with the requisite power and authority to own, operate and lease its properties and assets as and where currently
owned, operated and leased and to conduct its business as currently conducted.  Each of the Company and its Subsidiaries is duly
qualified as a foreign corporation or organization for the transaction of business and is in good standing (or the equivalent thereof,
where such concept is recognized) under the laws of each other jurisdiction in which the nature of its properties, assets or business
requires such qualification, except to the extent that the failure to be so qualified or be in good standing has not had and would not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  For the purpose of this Agreement,
“Material Adverse Effect” means any event, change, occurrence or effect that would have a material adverse effect on the business,
condition (financial or otherwise), properties or results of operations of the Company and its Subsidiaries, taken as a whole, other than
any event, change, occurrence or effect arising out of, attributable to or resulting from, alone or in combination, (1) changes in general
economic or business conditions or in the financial, debt, banking, capital, credit or securities markets, or in interest or exchange rates,
in each case, in the United States or elsewhere in the world, (2) general changes or developments in any of the industries in which the
Company or its Subsidiaries operate, (3) actions required to obtain any approval or authorization under applicable antitrust or
competition laws for the consummation of the Rights Offering, Backstop Commitment, the PIPE Transaction, the Debt Conversion or
any of the other transactions contemplated hereby, (4) (x) changes in any applicable laws, or (y) changes in applicable accounting
regulations or principles or interpretations thereof, (5) any change in the price or trading volume of the Company’s stock, in and of
itself (provided, that the facts or occurrences giving rise to or contributing to such change that are not otherwise excluded from the
definition of “Material Adverse Effect” may be taken into account in determining whether there has been a Material Adverse Effect),
(6) any failure by the Company to meet internal or published projections, forecasts or revenue or earnings predictions, in and of itself
(provided, that the facts or occurrences giving rise to or contributing to such failure that are not otherwise excluded from the definition
of “Material Adverse Effect” may be taken into account in determining whether there has been a Material Adverse Effect), (7)
geopolitical conditions or any outbreak, continuation or escalation of any military conflict, declared or undeclared war, armed
hostilities, or acts of foreign or domestic terrorism (including cyber-terrorism), (8) natural disasters or weather conditions, global
health conditions (including any outbreak, pandemic or epidemic of disease) or other acts of God, (9) any national or international
calamity, crisis or emergency, whether or not caused by any person or entity, (10) the announcement of this Agreement or the
Transactions, including the initiation of litigation by any person with respect to this Agreement or the Transactions, and including any
termination of, reduction in or similar negative impact on relationships, contractual or otherwise, with any customers, suppliers,
distributors, partners or employees of the Company and its Subsidiaries due to the announcement and performance of this Agreement,
the Transactions or the identity of the parties to this Agreement or the Transactions, including compliance with the covenants set forth
herein, (11) any action taken by the Company, or which the Company causes to be taken by any of its Subsidiaries, in each case which
is required or permitted by or resulting from or arising in connection with this Agreement or the Transactions, or (12) any actions
taken (or omitted to be taken) at the request of Investor; provided, in the case of clauses (1), (2), (7), (8) and (9), to the extent the
impact of such event, change, occurrence or effect does not have a disproportionately adverse effect on the Company and its
Subsidiaries, taken as a whole, relative to other companies operating in the industries in which the Company and its Subsidiaries
operate (and provided further, that in such event, only the incremental disproportionate adverse impact shall be taken into account
when determining whether there has been a “Material Adverse Effect”).  For the purposes of this Agreement, a “Subsidiary” of any
person means, with respect to such person, any corporation, limited liability company, partnership, joint venture, or other legal entity
of which such person (either alone or through or together with any other subsidiary) owns, directly or indirectly, more than 50% of the
stock or other equity interests, has the power (by contract or otherwise) to elect a majority of the board of directors or similar
governing body, or has the power (by contract or otherwise) to direct the business and policies.

 



(b)                Corporate Power and Authority.  The Company has the requisite corporate power and authority to enter
into, execute, and deliver this Agreement and each other agreement, document, and instrument to which it will be a party or which it
will execute and deliver in connection with the transactions contemplated by this Agreement (this Agreement and such other
agreements, documents, and instruments collectively, the “Transaction Agreements”) and, subject to receipt of the Requisite
Stockholder Approval, and the filing and acceptance of the Charter Amendment (each as defined below), to perform its obligations
hereunder and thereunder, including the issuance of the Rights, the issuance of the Offered Shares (including the Backstop Acquired
Shares), the issuance of the PIPE Shares, the issuance of the Rollover Shares, entering into the Amended and Restated Credit
Agreement on the terms and conditions contained in the Commitment Letter, and the payment of Purchaser Fees and Expenses. 
Subject to receipt of the Requisite Stockholder Approval, and the filing and acceptance of the Charter Amendment, the Company has
taken all necessary corporate action required for the due authorization of the Transaction Agreements, including the issuance of the
Rights and the Offered Shares (including the Backstop Acquired Shares), the PIPE Shares, the Rollover Shares and the approval of the
terms and conditions of the Debt Financing as set forth in the Commitment Letter.  Based upon the recommendation of the Alternative
Transaction Committee of the Board (the “Alternative Transaction Committee”), the Board has determined to recommend that
stockholders of the Company vote in favor of (i) the issuance and sale of (A) the Offered Shares upon the exercise of the Rights at the
Subscription Price to raise the Aggregate Offering Amount in the Rights Offering; (B) the Backstop Acquired Shares to the Purchasers
pursuant to Backstop Commitments in accordance with this Agreement, (C) the PIPE Shares at the Subscription Price to raise the
Aggregate Investment Amount in the PIPE Transaction, (D) the Rollover Shares pursuant to the Debt Conversion in accordance with
this Agreement (the “Share Issuance Proposal”); (ii) the adoption of an amendment (the “Charter Amendment”) to the amended
and restated certificate of incorporation to increase the authorized number of shares of Common Stock to 10,000,000,000 shares (the
“Amended Certificate Proposal”), (iii) a reverse stock split of the shares of Common Stock with a ratio of 100 to 1, which split may
be effected by the Board no earlier than one (1) business day following the Closing and no later than forty-five (45) calendar days
following the Closing (the “Reverse Split Proposal”), and (iv) the election of the New Board Members (as defined below) to the
Board effective at Closing (the “Board Election Proposal”) (the preceding clauses (i) through (iv), collectively, the “Transaction
Proposals”).

(c)                Execution and Delivery; Enforceability.  This Agreement is and each other Transaction Agreement will
be, at or prior to the Closing Date, duly and validly executed and delivered by the Company, and each such Transaction Agreement
constitutes, or, when executed and delivered, will constitute, a valid and binding obligation of the Company, enforceable against the
Company in accordance with its terms, except as may be limited by the effect of bankruptcy, insolvency, reorganization, moratorium,
fraudulent conveyance, or similar laws affecting the enforcement of creditors’ rights generally, and subject to principles of equity and
public policy.

 



(d)                Capital Stock.  The authorized capital stock of the Company as of the date of this Agreement consists
of (a) 200,000,000 shares of Common Stock and (b) 5,000,000 shares of preferred stock, par value $0.01 per share (the “Preferred
Stock”), 100,000 of which shares of Preferred Stock are designated as Series A Junior Participating Preferred Stock, and as of Closing
shall consist of (a) 10,000,000,000 shares of Common Stock and (b) 5,000,000 shares of Preferred Stock, 100,000 of which shares of
Preferred Stock are designated as Series A Junior Participating Preferred Stock.  As of April 10, 2024 (the “Measurement Date”), (i)
53,156,369 shares of Common Stock were issued and outstanding (exclusive of shares held in treasury), all of which were validly
issued, fully paid and nonassessable and were free of preemptive rights, (ii) 2,683,797 shares of Common Stock were held in treasury,
(iii) no shares of Preferred Stock were outstanding and (iv) an aggregate of 3,390,515 shares of Common Stock were subject to or
otherwise deliverable in connection with outstanding Company equity awards issued pursuant to the Company’s equity incentive plan
(“Company Equity Awards”).  Except (i) as set forth above, (ii) for changes since the Measurement Date resulting from the vesting
or settlement of Company Equity Awards outstanding on such date, and (iii) for the execution of the Rights Agreement and issuance of
rights thereunder, as of the date of this Agreement, (A) there are not outstanding or authorized any (1) shares of capital stock or other
voting securities of the Company, (2) securities of the Company convertible into or exchangeable for shares of capital stock or voting
securities of the Company or (3) options or other rights to acquire from the Company, and no obligation of the Company to issue, any
capital stock, voting securities or securities convertible into or exchangeable for capital stock or voting securities of the Company,
(B) there are no outstanding obligations of the Company to repurchase, redeem or otherwise acquire any capital stock, voting
securities or securities convertible into or exchangeable for capital stock or voting securities of the Company and (C) there are no
other options, calls, warrants or other rights, agreements, arrangements or commitments of any character relating to the issued or
unissued capital stock of the Company or any of its Subsidiaries to which the Company or any of its Subsidiaries is a party.  Each of
the outstanding shares of capital stock of each of the Company’s Subsidiaries is duly authorized, validly issued, fully paid and
nonassessable and all such shares are owned by the Company or another wholly-owned Subsidiary of the Company and are owned
free and clear of all security interests, liens, claims, pledges, agreements, limitations in voting rights, charges or other encumbrances of
any nature whatsoever, except where any such failure to own any such shares free and clear would not, individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect.

(e)                Issuance.  The Offered Shares to be issued and sold by the Company to Rights Holders pursuant to the
Rights Offering, when such Offered Shares are issued and delivered against payment therefor, will, upon receipt of approval by the
Requisite Stockholder Approval (as defined below) of the Transaction Proposals and following the filing and acceptance of the
Charter Amendment, be duly authorized, validly issued and delivered, and fully paid and nonassessable, free and clear of all taxes,
liens, preemptive rights, rights of first refusal, subscription, and similar rights.  The Backstop Acquired Shares to be issued and sold by
the Company to the Backstop Purchasers hereunder, when such shares are issued and delivered against any applicable payment
therefor by the Backstop Purchasers hereunder will, upon receipt of approval by the Requisite Stockholder Approval of the
Transaction Proposals and following the filing and acceptance of the Charter Amendment, be duly authorized, validly issued and
delivered, and fully paid and nonassessable, free and clear of all taxes, liens, preemptive rights, rights of first refusal, subscription, and
similar rights. The PIPE Shares to be issued and sold by the Company to Investor hereunder, when such shares are issued and
delivered against any applicable payment therefor by Investor hereunder will, upon receipt of approval by the Requisite Stockholder
Approval of the Transaction Proposals and following the filing and acceptance of the Charter Amendment, be duly authorized, validly
issued and delivered, and fully paid and nonassessable, free and clear of all taxes, liens, preemptive rights, rights of first refusal,
subscription, and similar rights. The Rollover Shares to be issued by the Company to the Lien Purchasers hereunder, when such shares
are issued and delivered in accordance with the terms of this Agreement will, upon receipt of approval by the Requisite Stockholder
Approval of the Transaction Proposals and following the filing and acceptance of the Charter Amendment, be duly authorized, validly
issued and delivered, and fully paid and nonassessable, free and clear of all taxes, liens, preemptive rights, rights of first refusal,
subscription, and similar rights.

 



(f)                 No Conflict.  The distribution of the Rights, the sale, issuance, and delivery of the Offered Shares upon
exercise of the Rights, the issuance and delivery of the Backstop Acquired Shares in accordance with the terms hereof, the
consummation of the Rights Offering, the PIPE Transaction and the Debt Conversion by the Company, the sale, issuance and delivery
of the PIPE Shares in accordance with the terms hereof, the issuance and delivery of the Rollover Shares in accordance with the terms
hereof, and the execution and delivery by the Company of the Amended and Restated Credit Agreement and the Transaction
Agreements and performance of and compliance with all of the provisions hereof and thereof by the Company and the consummation
of the transactions contemplated herein and therein, including, for the avoidance of doubt, any change of control of the Company that
may result from such transactions (i) will not conflict with, or result in a breach or violation of, any of the terms or provisions of, or
constitute a default under (with or without notice or lapse of time, or both), or result, in the acceleration of, or the creation of any lien
under, any indenture, mortgage, deed of trust, loan agreement, or other agreement or instrument to which the Company or any of its
Subsidiaries is a party or by which the Company or any of its Subsidiaries is bound or to which any of the property or assets of the
Company or any of its Subsidiaries is subject, (ii) will not result in any violation of the provisions of the certificate of incorporation or
bylaws of the Company or any of the organizational or governance documents of its Subsidiaries, and (iii) will not result in any
violation of, or any termination or impairment of any rights under, any statute or any license, authorization, injunction, judgment,
order, decree, rule, or regulation of any Governmental Authority or Self-Regulatory Organization having jurisdiction over the
Company or any of its Subsidiaries or any of their properties, except in any such case described in subclauses (i) and (iii) for any
conflict, breach, violation, default, acceleration, lien, termination, or impairment which would not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect. For purposes of this Agreement, “Governmental Authority” means any
federal, state, local or other governmental authority, agency, commission, body, court or other legislative, executive or judicial
governmental entity. For purposes of this Agreement, “Self-Regulatory Organization” shall mean any U.S. or foreign commission,
board, agency or body that is not a Governmental Authority but is charged with the supervision or regulation of brokers, dealers,
securities underwriting or trading, securities exchanges, commodities exchanges, ECNs, insurance companies or agents, investment
companies or investment advisers.

(g)                Consents and Approvals.  No consent, approval, authorization, order, registration, or qualification of or
with any Governmental Authority or Self-Regulatory Organization having jurisdiction over the Company or any of its Subsidiaries or
any of their properties is required for the distribution of the Rights, the sale, issuance, and delivery of the Offered Shares upon exercise
of the Rights, the issuance and delivery of the Backstop Acquired Shares, the PIPE Shares or the Rollover Shares in accordance with
the terms hereof, the consummation of the Transactions by the Company, and the execution and delivery by the Company of the
Transaction Agreements and performance of and compliance by the Company with all of the provisions hereof and thereof and the
consummation of the transactions contemplated herein and therein, except (i) the registration under the Securities Act, of the Offered
Shares pursuant to the exercise of Rights, the PIPE Shares and the Rollover Shares, (ii) the filing of the Charter Amendment, (iii) any
filings required under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the “HSR Act”) or any other federal, state or
foreign law, regulation or decree designed to prohibit, restrict or regulate actions for the purpose or effect of monopolization or
restraint of trade (collectively with the HSR Act, “Antitrust Laws”) are made and the waiting periods thereunder (if applicable) have
been terminated or expired and any applicable approvals thereunder received, and (iv) such consents, approvals, authorizations,
registrations, or qualifications (x) as may be required under state securities or Blue Sky laws in connection with the purchase of the
Backstop Acquired Shares by the Backstop Purchasers or the PIPE Shares by Investor, the distribution of the Rights and the sale of the
Offered Shares to Rights Holders or the issuance of the Rollover Shares to Lien Purchasers, or (y) pursuant to the rules of the New
York Stock Exchange (“NYSE”), including the Requisite Stockholder Approval.

 



(h)                Arm’s Length.  The Company acknowledges and agrees that each Purchaser is acting solely in the
capacity of an arm’s length contractual counterparty to the Company with respect to the transactions contemplated hereby and not as a
financial advisor or a fiduciary to, or an agent of, the Company or any other person or entity.  Additionally, no Purchaser is advising
the Company or any other person or entity as to any legal, tax, investment, accounting, or regulatory matters in any jurisdiction.  The
Company has consulted with its own advisors concerning such matters and shall be responsible for making its own independent
investigation and appraisal of the transactions contemplated hereby, and no Purchaser shall have responsibility or liability to the
Company, its stockholders, and directors not affiliated with it, or its officers, employees, advisors, or other representatives with respect
thereto.  Any review by any Purchaser of the transactions contemplated hereby or other matters relating to such transactions will be
performed solely for the benefit of such Purchaser and shall not be on behalf of the Company, its stockholders, and directors not
affiliated with it, or its officers, employees, advisors, or other representatives and shall not affect any of the representations or
warranties contained herein or the remedies of either Purchaser with respect thereto.

(i)                  Company SEC Documents.  The Company has filed all required reports, proxy statements, forms, and
other documents with the Securities and Exchange Commission (the “Commission”) since April 30, 2022 (collectively, the
“Company SEC Documents”).  Each of the Company SEC Documents, as of its respective date, complied in all material respects
with the requirements of the Securities Act or the Securities Exchange Act of 1934 (“Exchange Act”), as applicable, and the rules and
regulations of the Commission promulgated thereunder applicable to such Company SEC Documents and, except as to the extent that
information contained in any Company SEC Document has been amended, revised or superseded by a later filed Company SEC
Document filed and publicly available prior to the date of this Agreement, none of the Company SEC Documents contained any
untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they were made, not misleading. As of the date hereof, there are no
outstanding or unresolved comments in comment letters from the staff of the Division of Corporation Finance of the Commission with
respect to any of the Company SEC Documents.

(j)                  Registration Statement and Prospectus.  The Registration Statement and any post-effective amendment
thereto, as of the Securities Act Effective Date (as defined below), and each Issuer Free Writing Prospectus (as defined below), at the
time of use thereof, will comply in all material respects with the Securities Act and the rules and regulations promulgated thereunder
and will not contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to
make the statements therein not misleading; and as of the applicable date of the Prospectus and any amendment or supplement thereto
and as of the Closing Date, the Prospectus will not contain any untrue statement of a material fact or omit to state a material fact
required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were
made, not misleading.  At the time of its distribution and at the Expiration Time, the Investment Decision Package (as defined below)
will not contain an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make
the statements therein, in the light of the circumstances under which they were made, not misleading.  Each Preliminary Prospectus (as
defined below), at the time of filing thereof, will comply in all material respects with the Securities Act and the rules and regulations
promulgated thereunder and will not contain any untrue statement of a material fact or omit to state a material fact required to be
stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not
misleading.  The Proxy Statement (as defined below), at the time of filing thereof, will comply in all material respects with the
Exchange Act and the rules and regulations promulgated thereunder and will not contain any untrue statement of a material fact or
omit to state a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances
under which they were made, not misleading.  Notwithstanding the foregoing, the Company makes no representation and warranty
with respect to any statements or omissions made in reliance on and in conformity with information relating to Purchasers furnished to
the Company in writing by any Purchaser expressly for use in the Registration Statement, the Prospectus, and the Proxy Statement and
any amendment or supplement thereto.

 



For the purposes of this Agreement, (i) the term “Registration Statement” means the Registration Statement on Form S-1 to
be filed with the Commission relating to the Rights Offering, including all exhibits thereto, as amended as of the Securities Act
Effective Date, and any post-effective amendment thereto that becomes effective; (ii) the term “Prospectus” means the final
prospectus contained in the Registration Statement at the Securities Act Effective Date (including information, if any, omitted pursuant
to Rule 430A and subsequently provided pursuant to Rule 424(b) under the Securities Act), and any amended form of such prospectus
provided under Rule 424(b) under the Securities Act or contained in a post-effective amendment to the Registration Statement; (iii) the
term “Investment Decision Package” means the Prospectus, together with any Issuer Free Writing Prospectus used by the Company
to offer the Offered Shares to Holders pursuant to the Rights Offering, (iv) the term “Issuer Free Writing Prospectus” means each
“issuer free writing prospectus” (as defined in Rule 433 of the rules promulgated under the Securities Act) prepared by or on behalf of
the Company or used or referred to by the Company in connection with the Rights Offering, (v) the term “Preliminary Prospectus”
means each prospectus included in the Registration Statement (and any amendments thereto) before it becomes effective, any
prospectus filed with the Commission pursuant to Rule 424(a) under the Securities Act, and the prospectus included in the
Registration Statement, at the time of effectiveness that omits information permitted to be excluded under Rule 430A under the
Securities Act; (vi) the term “Securities Act Effective Date” means the date and time as of which the Registration Statement, or the
most recent post-effective amendment thereto, was declared effective by the Commission; and (vii) the term “Proxy Statement”
means the proxy statement, and all amendments or supplements thereto, if any, soliciting the approval of, among other proposals, the
Company’s stockholders of the Transaction Proposals.

(k)                No General Solicitation.  Neither the Company, nor any of its affiliates, nor any person acting on its or
their behalf, has engaged in any form of general solicitation or general advertising (within the meaning of Regulation D) in connection
with the offer or sale of the Backstop Acquired Shares, the PIPE Shares or the Rollover Shares.

(l)                  No Integration.  Neither the Company nor any of its affiliates nor, any person acting on the Company’s
behalf has, directly or indirectly, at any time within the past six months, made any offer or sale of any security or solicitation of any
offer to buy any security under circumstances that would (i) eliminate the availability of the exemption from registration under
Regulation D under the Securities Act in connection with the offer and sale by the Company of the Backstop Acquired Shares, the
PIPE Shares or the Rollover Shares as contemplated hereby or (ii) cause the offering of the Backstop Acquired Shares, the PIPE
Shares or the Rollover Shares pursuant to this Agreement to be integrated with prior offerings by the Company for purposes of the
Securities Act or any applicable stockholder approval provisions.  Neither the Company nor any of its affiliates nor any person acting
on the Company’s behalf has offered or sold or will offer or sell any securities, or has taken or will take any other action, which would
reasonably be expected to subject the offer, issuance or sale of the Backstop Acquired Shares or the PIPE Shares or the offer or
issuance of the Rollover Shares, as contemplated hereby, to the registration provisions of the Securities Act.

(m)              Private Placement.  Assuming the accuracy of the representations and warranties of the Purchasers
contained in Section 7 and the compliance by the Purchasers with the provisions set forth herein, the issuance and sale of the Backstop
Acquired Shares, the PIPE Shares or the Rollover Shares in the manner contemplated by this Agreement is exempt from the
registration requirements of the Securities Act.

(n)                No Bad Actors. No “bad actor” disqualifying event described in Rule 506(d)(1)(i)-(viii) of the
Securities Act (a “Disqualification Event”) is applicable to the Company or, to the Company’s knowledge, any Company Covered
Person, except for a Disqualification Event as to which Rule 506(d)(2)(ii–iv) or (d)(3) is applicable.

 



(o)                Compliance with Laws. Since April 30, 2022, the Company and each of its Subsidiaries conduct their
businesses in compliance with all applicable laws and applicable stock exchange requirements and has not received any written
communication from any Governmental Authority that alleges that the Company is not in compliance with or is in default or violation
of any applicable law, except for any noncompliance or default that would not reasonably be expected, individually or in the aggregate
to have a Material Adverse Effect.

(p)                Litigation.  There are no actions, suits or proceedings pending or, to the knowledge of the Company,
threatened against the Company or any of its Subsidiaries, except actions, suits or proceedings which would not individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect.  Neither the Company nor any of its Subsidiaries is in violation
of any order, statute, rule or regulation of any Governmental Authority, except as would not reasonably be expected individually or in
the aggregate, to have a Material Adverse Effect.

(q)                No Broker’s Fees.  Except for any dealer manager agreement to be entered by the Company and the
engagement letter entered into between the Company and Houlihan Lokey Capital, Inc., neither the Company nor any of its
Subsidiaries is a party to any contract, agreement, or understanding with any person that would give rise to a valid claim against the
Company for a financial advisory fee, brokerage commission, finder’s fee, or like payment in connection with the Transactions,
including the issuance of the Offered Shares upon exercise of Rights, the issuance and sale of the Backstop Acquired Shares, PIPE
Shares, or the Rollover Shares in accordance with the terms hereof.

(r)                 Debt Financing.  The Company has delivered to Investor and the Lien Purchasers complete and correct
copies of (i) a fully executed commitment letter from the financial institutions named therein (the “Debt Commitment Letter”),
together with any related fee letter(s) (the “Fee Letter(s)),” pursuant to which such financial institutions (the “Financing Source”)
have committed, upon the terms and subject to the conditions set forth therein, to enter into the Amended and Restated Credit
Agreement.  As of the date hereof the Debt Commitment Letter is in full force and effect and constitutes a valid and binding obligation
of the Company and, to the knowledge of the Company, the Financing Sources, enforceable against such parties in accordance with its
terms, except as may be limited by the effect of bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, or similar
laws affecting the enforcement of creditors’ rights generally, and subject to principles of equity and public policy.  All fees (including
amounts previously owed but unpaid) required to be paid in connection with the Commitment Letter have either been paid in full prior
to the date hereof or are fully set forth in the Commitment Letter (or the Fee Letter(s)) and will be duly paid in full or waived, as
applicable, as and when due and the Company has otherwise satisfied all of the other terms and conditions required to be satisfied by it
pursuant to and at the times required as set forth in the Debt Commitment Letter (or the Fee Letter(s)) on or prior to the date hereof. 
The Debt Commitment Letter and the Fee Letter(s) have not been amended, modified or terminated on or prior to the date hereof and
no such amendment, modification or termination is contemplated as of the date hereof, and any such amendment, modification or
termination on or after the date hereof shall not be effective unless consented to in writing by Investor (and by Vital to the extent any
such amendment, modification or termination, or the direct or indirect effects thereof, is adverse to Vital or its affiliates, in each case
in any manner different from Investor, in which case such amendment, modification, or termination shall not be effective unless
consented to in writing by Investor and Vital; and by TopLids to the extent any such amendment, modification or termination is
adverse to TopLids or its affiliates, in each case in any manner different from Investor, in which case such amendment, modification,
or termination shall not be effective unless consented to in writing by Investor and TopLids).  As of the date hereof no event has
occurred which, with or without notice, lapse of time or both, would constitute a breach or default by the Company under the Debt
Commitment Letter.  The execution of the Amended and Restated Credit Agreement is subject to no conditions precedent other than
those expressly set forth in the copies of the Debt Commitment Letter delivered by the Company to Investor prior to the date hereof.

 



(s)                 Reserved.

(t)                  NYSE Listing.  As of the date hereof, the Company’s issued and outstanding shares of Common Stock
are registered pursuant to Section 12(b) of the Exchange Act and are listed for trading on the NYSE under the symbol “BNED.” The
Company has taken no action that is designed to terminate the registration of the shares under the Exchange Act.

(u)                Investment Company.  The Company is not, and immediately after receipt of payment for the Offered
Shares (including the Backstop Acquired Shares), the PIPE Shares, the Rollover Shares and consummation of the Rights Offering, the
PIPE Transaction and the Debt Conversion, will not be, an “investment company” within the meaning of the Investment Company Act
of 1940, as amended.

(v)                Financial Statements. The financial statements of the Company included in the SEC Reports comply, in
all material respects with applicable accounting requirements and the rules and regulations of the SEC with respect thereto as in effect
at the time of filing.  Such financial statements have been prepared in accordance with United States generally accepted accounting
principles applied on a consistent basis during the periods involved (“GAAP”), except as may be otherwise specified in such financial
statements, the notes thereto and except that unaudited financial statements may not contain all footnotes required by GAAP or may be
condensed or summary statements, and fairly present in all material respects the consolidated financial position of the Company and
its consolidated Subsidiaries as of and for the dates thereof and the results of operations and cash flows for the periods then ended,
subject, in the case of unaudited statements, to normal, immaterial, year-end audit adjustments.

(w)              Takeover Laws. The Board has approved this Agreement and the Transactions for all purposes of
Section 203 of the Delaware General Corporation Law (the “DGCL”) and has taken all action necessary to ensure that Section 203 of
the DGCL will not impose any material additional procedural, voting, approval, fairness or other restrictions on the timely
consummation of the Transactions or restrict, impair or delay the ability of the Purchasers to engage in any of the Transactions. No
other “fair price,” “moratorium,” “control share acquisition” or other anti-takeover statute or regulation of any Governmental
Authority is applicable to the Company or the Transactions.

(x)                No Reliance.  The Company acknowledges that it is not relying upon, nor has any Purchaser or any
other person made, any representation or warranty with respect to any Purchaser, the transactions contemplated by this Agreement or
otherwise not expressly set forth in this Agreement.

7.                 Representations and Warranties of Purchasers.  Each Purchaser represents and warrants as to itself only,
severally and not jointly, to the Company as of the date hereof and as of the Closing Date (unless any such representation or warranty
is made only as of a specific date, in which case as of such earlier date) as follows:

(a)                Organization.  Such Purchaser has been duly organized and is validly existing and in good standing
under the laws of its jurisdiction of organization.

(b)                Power and Authority.  Such Purchaser has the requisite power and authority to enter into, execute, and
deliver this Agreement and the other Transaction Agreements to which it is a party and to perform its obligations hereunder and
thereunder and has taken all necessary action required for the due authorization of the Transaction Agreements to which it is a party.

 



(c)                Execution and Delivery.  This Agreement is and each other Transaction Agreement to which such
Purchaser is party, will be, at or prior to the Closing Date, duly and validly executed and delivered by such Purchaser and constitutes,
or, when executed and delivered, will constitute, a valid and binding obligation of such Purchaser, enforceable against such Purchaser
in accordance with its terms, except as may be limited by the effect of bankruptcy, insolvency, reorganization, moratorium, fraudulent
conveyance, or similar laws affecting the enforcement of creditors’ rights generally, and subject to principles of equity and public
policy.

(d)                Beneficial Ownership.  Other than with respect to TopLids and its affiliates or as otherwise publicly
disclosed before the date hereof in a Schedule 13D or Schedule 13G on file with the Commission, (i) except with respect to the
Backstop Acquired Shares, PIPE Shares and Rollover Shares, none of such Purchaser or any of its affiliates beneficially owns (within
the meaning of Rule 13d-3 under the Exchange Act) shares of Common Stock and (ii) as of immediately prior to the execution of this
Agreement no such person “owns” any shares of Common Stock within the meaning of Section 203(c)(9) of the DGCL.

(e)                No Registration.  Such Purchaser understands that none of the Backstop Acquired Shares, the PIPE
Shares or the Rollover Shares have been registered under the Securities Act by reason of a specific exemption from the registration
provisions of the Securities Act, the availability of which depends upon, among other things, the bona fide nature of the investment
intent and the accuracy of such Purchaser’s representations as expressed herein or otherwise made pursuant hereto.

(f)                 Investment Intent. Such Purchaser is acquiring its Backstop Acquired Shares, PIPE Shares and
Rollover Shares, as applicable, for investment for its own account, not as a nominee or agent, and not with the view to, or for resale in
connection with, any distribution thereof not in compliance with applicable securities laws, and such Purchaser has no present
intention of selling, granting any participation in, or otherwise distributing the same, except in compliance with applicable securities
laws.

(g)                Securities Laws Compliance.  Such Purchaser’s Backstop Acquired Shares, PIPE Shares and Rollover
Shares, as applicable, will not be offered for sale, sold, or otherwise transferred by such Purchaser except pursuant to a registration
statement or in a transaction exempt from, or not subject to, registration under the Securities Act and any applicable state securities
laws.

(h)                Sophistication.  Without derogating from or limiting the representations and warranties of the Company
in this Agreement, such Purchaser has such knowledge and experience in financial and business matters that it is capable of evaluating
the merits and risks of its investment in its Backstop Acquired Shares, the PIPE Shares and Rollover Shares, as applicable, being
acquired hereunder.  Such Purchaser understands and is able to bear any economic risks associated with such investment (including,
without limitation, the necessity of holding its Backstop Acquired Shares, its PIPE Shares and  its Rollover Shares, as applicable, for
an indefinite period of time).  Without derogating from or limiting the representations and warranties of the Company, such Purchaser
acknowledges that it has been afforded the opportunity to ask questions and receive answers concerning the Company and to obtain
additional information that it has requested to verify the information contained herein.

(i)                  Legended Securities. Such Purchaser understands and acknowledges that, upon the original issuance
thereof and until such time as the same is no longer required under any applicable requirements of the Securities Act or applicable
state securities laws, the Company and its transfer agent shall make such notation in the stock book and transfer records of the
Company as may be necessary to record that such Purchaser’s Backstop Acquired Shares, PIPE Shares and  Rollover Shares (as
applicable) have not been registered under the Securities Act and that the Backstop Acquired Shares, the PIPE Shares and the Rollover
Shares may not be resold without registration under the Securities Act or pursuant to an exemption from the registration requirements
thereof.

 



(j)                  No Conflict.  Assuming the accuracy of the representations and warranties of the Company hereunder,
the purchase of the Backstop Acquired Shares, PIPE Shares and Rollover Shares,  by such Purchaser (as applicable), the cancellation
of the Rollover Debt Amount by Lien Purchasers in exchange for the Company’s issuance of the Rollover Shares to Lien Purchasers
(in the case of the Lien Purchasers), the execution and delivery by such Purchaser of each of the Transaction Agreements to which it is
a party and the performance of and compliance with all of the provisions hereof and thereof by such Purchaser, and the consummation
of the transactions contemplated herein and therein (i) will not conflict with, or result in a breach or violation of, any of the terms or
provisions of, or constitute a default under (with or without notice or lapse of time, or both), or result, in the acceleration of, or the
creation of any lien under, any indenture, mortgage, deed of trust, loan agreement, or other agreement or instrument to which such
Purchaser is a party or by which such Purchaser is bound or to which any of the property or assets of such Purchaser or any of its
Subsidiaries is subject, (ii) will not result in any violation of the provisions of the certificate of incorporation, bylaws, or similar
governance documents of such Purchaser, and (iii) will not result in any material violation of, or any termination or material
impairment of any rights under, any statute or any license, authorization, injunction, judgment, order, decree, rule, or regulation of any
Governmental Authority or Self-Regulatory Organization having jurisdiction over such Purchaser or any of its properties, except in
any such case described in subclauses (i) and (iii) for any conflict, breach, violation, default, acceleration, or lien which would not
reasonably be expected, individually or in the aggregate, to prohibit, materially delay, or materially and adversely affect such
Purchaser’s performance of its obligations under this Agreement.

(k)                Consents and Approvals.  Assuming the accuracy of the representations and warranties of the Company
hereunder, no consent, approval, authorization, order, registration, or qualification of or with any Governmental Authority or Self-
Regulatory Organization having jurisdiction over such Purchaser or any of its properties is required to be obtained or made by such
Purchaser for the purchase of the Backstop Acquired Shares, PIPE Shares or Rollover Shares, as applicable, in accordance with the
terms hereof and the execution and delivery by such Purchaser of this Agreement or the other Transaction Agreements to which it is a
party and performance of and compliance by such Purchaser with all of the provisions hereof and thereof and the consummation of the
transactions contemplated herein and therein, except for any consent, approval, authorization, order, registration, or qualification
which, if not made or obtained, would not reasonably be expected, individually or in the aggregate, to prohibit, materially delay, or
materially and adversely affect such Purchaser’s performance of its obligations under this Agreement.

(l)                  Arm’s Length.  Such Purchaser acknowledges and agrees that the Company is acting solely in the
capacity of an arm’s length contractual counterparty to such Purchaser with respect to the transactions contemplated hereby. 
Additionally, without derogating from or limiting the representations and warranties of the Company, such Purchaser is not relying on
the Company for any legal, tax, investment, accounting, or regulatory advice, except as specifically set forth in the Transaction
Agreements.  Without derogating from or limiting the representations and warranties of the Company, such Purchaser has consulted
with its own advisors concerning such matters and shall be responsible for making its own independent investigation and appraisal of
the transactions contemplated hereby.

(m)              Information Furnished.  Information relating to such Purchaser furnished to the Company in writing by
such Purchaser expressly for use in the SEC Transaction Documents (as defined below) will not contain an untrue statement of a
material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading.

(n)                Exclusivity of Representations; No Reliance.  Each Purchaser acknowledges that it is not relying upon,
nor has the Company, any other Purchaser or any other person made, any representation or warranty with respect to the Company, its
Subsidiaries, the transactions contemplated by this Agreement or otherwise not expressly set forth in this Agreement.

 



8.                 Additional Covenants of the Company and Purchasers.  Each of the Company and each Purchaser agrees as set
forth below.

(a)           Conduct of Company Prior to Closing.

(i)                  During the period from the date of this Agreement to the Closing or earlier termination of this
Agreement, except (x) as required or expressly contemplated by this Agreement, (y) as required by applicable Law, or (z) as consented
to in writing by Investor (which consent shall not be unreasonably withheld, conditioned or delayed and a copy of such writing which
shall be delivered to the Lien Purchasers), the Company shall, and shall cause each of its Subsidiaries to (i) conduct its business in the
ordinary course in all material respects and (ii) use commercially reasonable efforts to maintain and preserve intact in all material
respects its business organization, employees and advantageous business relationships.

(ii)               During the period from the date of this Agreement to the Closing or earlier termination of this
Agreement, except (x) as required or expressly contemplated by this Agreement, (y) as required by applicable Law, or (z) as consented
to in writing by Investor (which consent shall not be unreasonably withheld, conditioned or delayed), the Company shall not, and shall
not permit any of its Subsidiaries to, without the prior written consent of Investor (with a copy delivered to Lien Purchasers):

(A)              incur, assume, guarantee or become liable for any indebtedness for borrowed money,
other than (1) intercompany indebtedness of the Company or any wholly owned Company Subsidiary to the Company or any wholly
owned Company Subsidiary, and guarantees thereof, (2) indebtedness incurred in connection with the issuance of any standby letters
of credit in the ordinary course of business or (3) borrowings in the ordinary course under any revolving credit facility, settlement
facility, commercial paper program, corporate credit facility or other line of credit, in each case existing on the date of this Agreement
up to the amount committed thereunder on the date of this Agreement (or any amendment or replacement thereof, in each case, so long
as (x) the amount of borrowings under such amended or replaced facility or program is not greater than the committed amount of such
facility or program on the date of this Agreement and (y) the terms and conditions of such amended or replaced facility or program are
no less favorable to the Company or such Company Subsidiary than were the terms of such amended or replaced facility prior to the
effectiveness of the amendment or replacement);

(B)               adjust, split, combine or reclassify any capital stock;

(C)               make, declare, pay or set a record date for any dividend, withdrawal, redemption or
any other distribution on or payment with respect to, any shares of its capital stock (whether directly or indirectly to affiliates of
stockholders) or any payments to any of its stockholders or their affiliates (in their capacity as such), other than dividends paid by any
of the Company Subsidiaries to the Company or any wholly owned Subsidiaries of the Company;

(D)              issue, sell, transfer, encumber or otherwise permit to become outstanding any shares
of capital stock or voting securities or equity interests or securities or indebtedness convertible (whether currently convertible or
convertible only after the passage of time or the occurrence of certain events) or exchangeable into, or exercisable for (including any
options, warrants, or other rights of any kind to acquire), any shares of its capital stock or other equity or voting securities, except
pursuant to the exercise of stock options or the settlement of equity compensation awards in accordance with their terms;

 



(E)               (i) sell, transfer, mortgage, encumber or otherwise dispose of any of its material
properties or assets, except for sales of inventory in the ordinary course of business; or (ii) enter into any binding agreement,
arrangement or understanding that will commit the Company or any of its Subsidiaries to make payments in the amount of $100,000
individually (or $250,000 in the aggregate to any single party and its affiliates, provided that such cap should increase from $250,000
to $500,000 after July 31, 2024); provided, however, that the restrictions of this clause (E) only apply to agreements, arrangements and
understandings that require the approval of officers with a title of vice presidents or above under the Company’s current authorization
matrix;

(F)               except as required under applicable Law or the terms of any Company benefit plan
existing as of the date hereof, (1) establish, adopt, amend (whether in writing or through the interpretation of) or terminate any
employee benefit or compensation plan, program, policy or arrangement for the benefit or welfare of any current or former employee,
officer, director or individual consultant, (2) increase the compensation or benefits payable to any current or former employee with a
title of vice president or above, officer, director or individual consultant, (3) pay or award, or commit to pay or award, any bonuses or
incentive compensation, except in accordance with obligations under existing agreements, and in the case of executive officers, except
for the bonuses to which executive officers are eligible to earn in accordance with (A) the Performance Incentive Agreement, dated
September 14, 2023 by and between the Company and Michael Huseby (the “Incentive Agreement”) and (B) the offer letter, dated
August 28, 2023 (as amended on January 31, 2024), between the Company and Kevin Watson, (4) grant or accelerate the vesting of
any equity-based awards or other compensation, (5) enter into any new, or amend any existing, employment, severance, change in
control, retention, bonus guarantee, collective bargaining agreement or similar agreement or arrangement, (6) fund any rabbi trust or
similar arrangement, (7) terminate the employment or services of any officer whose target annual compensation (that is, base salary or
wages plus annual bonus or other short-term cash incentive compensation) is greater than $400,000, other than for cause, or (8) hire or
promote any officer;

(G)              settle any claim, suit, action or proceeding, except involving monetary remedies in an
amount not in excess of $100,000 individually or $500,000 in the aggregate and that would not impose any material restriction on, or
create any adverse precedent that would be material to, the business of it or its Subsidiaries;

(H)              amend the certificate of incorporation or bylaws of the Company or any of its material
Subsidiaries, other than with respect to the certificate of incorporation and bylaws of material Subsidiaries only, any amendment that
does not have an adverse impact on the Purchasers or other amendments solely to effect ministerial changes to such documents of
material Subsidiaries;

(I)                 merge or consolidate the Company or any of its “Significant Subsidiaries” (as such
term is defined in Rule 1-02 of Regulation S-X promulgated under the Exchange Act) with any other person, or restructure, reorganize
or completely or partially liquidate or dissolve itself or any of its Significant Subsidiaries (other than mergers, consolidations,
restructurings or reorganizations solely between or among its wholly-owned Subsidiaries);

(J)                 make, change or revoke any material tax election, change a material annual tax
accounting period, adopt or change any material tax accounting method, enter into any closing agreement with respect to a material
amount of taxes, or settle any material tax claim, audit, assessment or dispute for an amount materially in excess of the amount
reserved therefor, in each case, other than in the ordinary course of business; or

 



(K)              agree to take or make any commitment to take any of the actions prohibited by
this Section 8.

(iii)             Notwithstanding anything to the contrary herein, nothing in this Agreement (including Section
8(a) and 8(b) hereunder) shall be deemed to restrict or prohibit the Company or any of its Subsidiaries from (1) performing, or
agreeing to perform or making any commitment to perform any obligations to schools and similar organizations pursuant to contracts
entered into in the ordinary course of business, (2) paying any professional fees and expenses otherwise payable at Closing, (3)
entering into a stockholder rights agreement on the date hereof in substantially the form previously delivered to the Investor (the
“Rights Agreement”) or performing any obligations thereunder, provided that the Purchasers agree and acknowledge that the
Company may at any time terminate, amend or modify the Rights Agreement or provide any exemptions or waivers thereto as it may
deem appropriate in its sole discretion; (4) entering into an amendment to the employment agreement of the Company’s Chief
Executive Officer (the “Officer”) concurrently with the execution of this Agreement and in the form previously provided to the
Investor; (5) awarding any discretionary bonus to which the Officer is eligible as of the date hereof under the Incentive Agreement;
and (6) performing its obligations under (a) the Credit Agreement, dated as of August 3, 2015, among the Company, certain of its
Subsidiaries, Bank of America, N.A., as administrative agent and collateral agent, and the other financial institutions party thereto as
lenders, and (b) any other Loan Document (as defined therein), in each case, as in effect on the date hereof (after giving effect to
Amendment No. 12 to the Credit Agreement).

(iv)              Prior to Closing the Company will provide to Investor copies of its Daily Cash Position
Schedule(s) in the form provided to its lenders.

(b)           Board of Directors.

(i)                  Following the Closing, the Investor and each other Purchaser (to the extent such other
Purchaser is or becomes a member of a “group” (as defined in Section 13(d)(3) of the Exchange Act) consisting of the Investor), in
their capacity as stockholders of the Company, shall take all actions necessary to ensure that at all times during the Applicable Period
(A) the Board includes at least three Independent Directors, and (B) without the approval of at least two Independent Directors the
Investor and such other Purchasers do not: (I) complete any merger, acquisition, recapitalization, restructuring, disposition or other
business combination involving Investor or any such other Purchaser (or any of their respective affiliates), on the one hand, and the
Company or its subsidiaries, on the other hand; (II) purchase or cause to be purchased or otherwise acquire or agree to acquire
beneficial ownership of any additional Company securities that cause the number of Company securities owned by the Investor or any
such other Purchaser (or any of their respective affiliates), in the aggregate, to exceed 89.9% of the outstanding capital stock of the
Company; and (III) the provisions of this Section 8(b) are not amended, supplemented or waived in any manner adverse to the
stockholders of the Company (other than Investor, such other Purchasers and their respective affiliates). Notwithstanding anything to
the contrary, the Independent Directors shall be third party beneficiaries of the provisions of this paragraph (i).

(ii)               For purposes of this Agreement:

(A)              “Applicable Period” means the period of time that begins on the Closing Date and
ends on such date as the Investor and any other Purchasers (to the extent such other Purchaser is or becomes a member of a “group”
(as defined in Section 13(d)(3) of the Exchange Act) consisting of the Investor) and their respective affiliates beneficially own in the
aggregate Company securities that represent less than 30% of the total number of votes able to be cast for the election of directors of
the Company at any meeting of shareholders of the Company if all securities (and all such securities issuable upon the exercise or
conversion of options, warrants or other convertible or exercisable securities) entitled to vote at such meeting were present and voted
at such meeting.

 



(B)               “Independent Director” means a director who qualifies as “independent” under the
rules of NYSE and SEC applicable to audit committee members.

(c)           Registration Statement and Proxy Statement.

(i)                  The Company shall use reasonable best efforts to commence and complete the Rights
Offering as soon as reasonably practicable. The Company will prepare and file the Registration Statement for the Rights Offering with
the Commission within two (2) Business Days following the execution of this Agreement and the preliminary Proxy Statement with
the Commission within five (5) Business Days following the execution of this Agreement. The Company shall: (x) provide each
Purchaser and its counsel with a reasonable opportunity to review the Registration Statement and the Proxy Statement (the “SEC
Transaction Documents”) to be filed with the Commission and any amendments or supplements thereto, in each case, prior to the
filing thereof and shall duly consider in good faith any comments of such Purchaser and its counsel; (y) advise each Purchaser
promptly when the Registration Statement has become effective; and (z) advise each Purchaser promptly after it receives notice of any
comments or inquiries by the Commission (and furnish each Purchaser with copies of any correspondence related thereto), of the
issuance by the Commission of any stop order or of any order preventing or suspending the use of any SEC Transaction Document, of
the initiation or threatening of any proceeding for any such purpose, or of any request by the Commission for amending or
supplementing any SEC Transaction Document or for additional information, and in each such case, provide such Purchaser with a
reasonable opportunity to review any such comments, inquiries, request, or other communication from the Commission and to review
any responses thereto, and to duly consider in good faith any comments of such Purchaser and its counsel and in the event of the
issuance of any stop order or of any order preventing or suspending the use of any SEC Transaction Document or suspending any such
qualification, to use promptly its reasonable best efforts to obtain its withdrawal.

(ii)               The Company shall use its reasonable best efforts to have the Proxy Statement and the
Registration Statement cleared or declared effective, as the case may be, by the Commission as promptly as practicable after they are
filed with the Commission.  While the Rights Offering is pending (and at all times prior to the earlier to occur of the termination of
this Agreement and the Closing Date), the Company shall use its reasonable best efforts to cause the Registration Statement to remain
effective. The Company shall take all action as may be reasonably necessary or advisable so that the Rights Offering and the issuance
and sale of the Purchaser Shares and the other transactions contemplated by this Agreement may be effected in accordance with the
applicable provisions of the Securities Act and the Exchange Act and any state or foreign securities or Blue Sky laws.

(iii)             The Company shall cause the Proxy Statement to be distributed to the Company’s stockholders
as promptly as practicable after the Proxy Statement is cleared by the Commission, which clearance will be deemed to have occurred
if the Commission has not affirmatively notified the Company prior to the tenth calendar day after filing the Proxy Statement that the
Commission will or will not be reviewing the Proxy Statement.  Subject to applicable law, the Board shall set the Record Date, and the
Company shall take all action necessary, in accordance with and subject to the General Corporation Law of the State of Delaware and
the Company’s certificate of incorporation and bylaws, to duly call, give notice of, and convene and hold, as promptly as practicable, a
special meeting of its stockholders to consider and vote upon, among other proposals, the Transaction Proposals (the “Special
Meeting”).  The Company shall use its reasonable best efforts to obtain the Requisite Stockholder Approval (as defined below).

(iv)              If at any time prior to the Expiration Time, any event occurs as a result of which the Investment
Decision Package, as then amended or supplemented, would include an untrue statement of a material fact or omit to state any material
fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading,
or if it shall be necessary to amend or supplement the Investment Decision Package to comply with applicable law, the Company will
promptly notify the Purchasers of any such event and prepare an amendment or supplement to the Investment Decision Package that
will correct such statement or omission or effect such compliance.

 



(d)            Reasonable Best Efforts.  The Company shall use its reasonable best efforts (and shall cause its
Subsidiaries to use their respective reasonable best efforts) to take or cause to be taken all actions, and do or cause to be done all
things, reasonably necessary, proper, or advisable on its or their part under this Agreement and applicable laws to consummate and
make effective the transactions contemplated by this Agreement, including execution of the Amended and Restated Credit Agreement
on the terms and conditions set forth in the Debt Commitment Letter.

(e)            Alternative Transaction.  The Company agrees that, prior to the Closing, it and its subsidiaries will not and
will direct each of its and its subsidiaries’ agents, advisors, investment bankers, attorneys, accountants and other representatives acting
in such capacity (“Representatives”) not to, directly or indirectly, (i) solicit, initiate, or knowingly encourage, knowingly facilitate or
knowingly induce the making, submission or announcement of, any Alternative Transaction (as defined below), (ii) disclose to any
person or entity, or discuss with any person or entity, any information relating to the Company and/or any of its subsidiaries that would
reasonably be expected to encourage or result in the making of any Alternative Transaction or in connection with any Alternative
Transaction, (iii) enter into, participate in, maintain or continue any communications or negotiations regarding any Alternative
Transaction, (iv) agree to, accept, recommend or endorse (or publicly propose or announce any intention or desire to agree to, accept,
recommend or endorse), including any change of recommendation by the Board, any Alternative Transactions, or (iv) enter into any
letter of intent, contract or other agreement relating to, or otherwise agree to or consummate or effect, any Alternative Transaction. 
For purposes of this Agreement, the term “Alternative Transaction” means any agreement, offer or proposal for, any acquisition
(including beneficial ownership) of (i) more than 5% of the outstanding voting securities of the Company or (ii) a substantial portion
of the consolidated assets of the Company (other than in the ordinary course of business), whether by way of merger, consolidation,
reorganization, liquidation, asset sale, stock purchase, joint venture, exclusive license, tender offer or other business combination,
other than any offer, proposal or indication of interest made by or on behalf of Investor or its affiliates; provided, however, that
notwithstanding anything herein to the contrary, the Company shall be permitted to enter into any agreement, discussion or negotiation
with, or provide information to, or solicit, encourage, facilitate or induce any inquires or proposals from, any other person with respect
to an Alternative Transaction in response to an unsolicited proposal that the Alternative Transaction Committee or the Board
determines in good faith could reasonably be expected to lead to a Superior Transaction (such determination, a “Board
Determination”).  For purposes of this Agreement, a “Superior Transaction” means a bona fide written Alternative Transaction that
the Alternative Transaction Committee and the Board determine in good faith, after receiving the advice of their financial advisors and
outside legal counsel, and in the exercise of their fiduciary duties, to be more favorable to the Company’s stockholders from a
financial point of view than the transactions contemplated by this Agreement or otherwise in the best interests of the Company and its
stockholders.  For the avoidance of doubt, the Company shall not be deemed in breach of its obligations under this paragraph (e) as a
result of any action taken directly or indirectly by individual members of the Board when acting in their capacity as a shareholder of
the Company (and not at the direction of a majority of the Board).

Notwithstanding anything to the contrary herein, the Company shall not be deemed to violate any provision of this
Agreement solely by virtue of any of the following acts or any combination thereof:  any communication by and between the
Company and a third party (and their respective Representatives) to the extent that such third party makes an unsolicited proposal with
respect to an Alternative Transaction following the date hereof that does not result from a breach by the Company of any of its
obligations hereunder and such communication is limited to (A) indicating that the Company is subject to the provisions of this
Agreement, (B) clarifying the terms and conditions of such proposal or (C) the third party addressing the questions that are permitted
under (B) relating to such proposal. Prior to a Board Determination, in no event shall the Company or its Representatives engage in a
discussion with a third party to negotiate or improve upon such Alternative Transaction.

 



(f)            Resale Registration Statement.

(i)                  Filing of Resale Registration Statement.  The Company shall file with the Commission (at the
Company’s sole cost and expense) a registration statement (the “Resale Registration Statement”) registering the resale of the
Backstop Acquired Shares, the PIPE Shares and the Rollover Shares (collectively, the “Purchaser Shares”) as soon as reasonably
practicable after the Closing Date(and in no event later than fifteen (15) Business Days following the Closing Date), and the Company
shall use its commercially reasonable efforts to have the Resale Registration Statement declared effective as soon as practicable after
the filing thereof, but no later than the fifth (5th) Business Day after the date the Company is notified (orally or in writing, whichever
is earlier) by the Commission that the Resale Registration Statement will not be “reviewed” or will not be subject to further review ((i)
and (ii) collectively, the “Effectiveness Deadline”). The Company will use its commercially reasonable efforts to provide a draft of
the Resale Registration Statement to each Purchaser for review and comment at least two (2) Business Days in advance of the Closing
Date. The Company agrees that, except for such times as the Company is permitted hereunder to suspend the use of the prospectus
forming part of the Resale Registration Statement as set forth in this Section (the “Resale Prospectus”), the Company will use its
commercially reasonable efforts to cause the Resale Registration Statement to remain effective with respect to each Purchaser until the
earlier of (i) the date on which all of the Purchaser Shares shall have been sold, or (ii) on the first date on which a Purchaser can sell its
Purchaser Shares (or shares received in exchange therefor) under Rule 144 without limitation as to the manner of sale or the amount of
such securities that may be sold and without the requirement for the Company to be in compliance with the current public information
required under Rule 144. The Company will use its commercially reasonable efforts to make and keep public information available (as
those terms are understood and defined in Rule 144) and file all reports, and provide all customary and reasonable cooperation,
necessary to resell Registrable Securities pursuant to the Resale Registration Statement or Rule 144, as applicable, and maintain the
qualification of the Registrable Securities for listing on the NYSE. For purposes of this Section, “Registrable Securities” shall mean
the Purchaser Shares and any other equity security of the Company or any of its Subsidiaries issued or issuable with respect to the
Purchaser Shares by way of a stock dividend or stock split or in connection with a recapitalization, merger, consolidation, spin-off,
reorganization or similar transaction; provided, however, that, as to any particular Registrable Security, such securities shall cease to
be Registrable Securities upon the earliest to occur of: (A) a registration statement as contemplated under this Section with respect to
the sale of such securities becoming effective under the Securities Act and, as to a Purchaser, such securities having been sold,
transferred, disposed of or exchanged in accordance with such registration statement by such Purchaser; (B) such securities having
been otherwise transferred, new certificates for such securities not bearing a legend restricting further transfer having been delivered
by the Company and subsequent public distribution of such securities shall not require registration under the Securities Act; (C) such
securities having ceased to be outstanding; (D) such securities being able to be sold without registration pursuant to Rule 144 or any
successor rule promulgated under the Securities Act (but with no volume or other restrictions or limitations including as to manner or
timing of sale); and (E) such securities having sold to, or through, a broker, dealer or underwriter in a public distribution or other
public securities transaction.  For purposes of this Section, “Holder” shall mean any Purchaser or any affiliate of Purchaser to which
the rights under this Section shall have been assigned. The Company’s obligations to include the Purchaser Shares in the Resale
Registration Statement are contingent upon a Purchaser furnishing in writing to the Company such information regarding such
Purchaser, the securities of the Company held by such Purchaser and the intended method of disposition of the Purchaser Shares as
shall be reasonably requested by the Company to effect the registration of the Purchaser Shares, and the Purchasers shall execute such
documents in connection with such registration as the Company may reasonably request that are customary of a selling stockholder in
similar situations, including providing that the Company shall be entitled to postpone and suspend the effectiveness or use of the
Resale Registration Statement as permitted hereunder. In the case of the registration effected by the Company pursuant to this
Agreement, the Company shall, upon reasonable request, inform each Purchaser as to the status of such registration. Notwithstanding
anything to the contrary contained herein, the Company may delay or postpone filing of such Resale Registration Statement, and from
time to time require the Purchasers not to sell under such Resale Registration Statement or suspend the use or effectiveness of any
such Resale Registration Statement if it determines that in order for the Resale Registration Statement or the Resale Prospectus not to
contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements contained therein (in
the case of the Resale Prospectus, in the light of the circumstances under which they were made) not misleading, an amendment
thereto would be needed, or if, in the reasonable determination of the Board, after consultation with legal counsel to the Company,
such filing or use could materially affect a bona fide business or financing transaction of the Company or would require premature
disclosure of information that could materially adversely affect the Company (each such circumstance, a “Suspension Event”);
provided, that, (w) the Company shall not so delay filing or so suspend the use of the Resale Registration Statement for a period of
more than sixty (60) consecutive days or more than two (2) times in any three hundred sixty (360) day period and (x) the Company
shall use commercially reasonable efforts to make such Resale Registration Statement available for the sale by the Purchasers of such
securities as soon as practicable thereafter.

 



(ii)               Additional Procedures. In the case of any registration of the Purchaser Shares effected by the
Company pursuant to Section 8(f) (a “Resale Registration”), the Company shall, upon reasonable request, inform each Purchaser as
to the status of such Resale Registration. At its expense, the Company shall: (i) advise each Purchaser, as expeditiously as possible:
(A) when a Resale Registration Statement or any amendment thereto has been filed with the Commission; (B) after it shall receive
notice or obtain knowledge thereof, of the issuance by the Commission of any stop order suspending the effectiveness of any Resale
Registration Statement or the initiation of any proceedings for such purpose; (C) of the receipt by the Company of any notification
with respect to the suspension of the qualification of the Purchaser Shares included therein for sale in any jurisdiction or the initiation
or threatening of any proceeding for such purpose; and (D) subject to the provisions in this Agreement, of the occurrence of any event
that requires the making of any changes in any Resale Registration Statement or Resale Prospectus so that, as of such date, the
statements therein are not misleading and do not omit to state a material fact required to be stated therein or necessary to make the
statements therein (in the case of a Resale Prospectus, in the light of the circumstances under which they were made) not misleading;
(ii) use its commercially reasonable efforts to obtain the withdrawal of any order suspending the effectiveness of any Resale
Registration Statement as soon as reasonably practicable; (iii) upon the occurrence of any event contemplated in Section 8(f)(ii)(D)
above, except for such times as the Company is permitted hereunder to suspend, and has suspended, the use of a Resale Prospectus,
the Company shall use its commercially reasonable efforts to as soon as reasonably practicable prepare a post-effective amendment to
such Resale Registration Statement or a supplement to the related Resale Prospectus, or file any other required document so that, as
thereafter delivered to purchasers of the Purchaser Shares included therein, such Resale Prospectus will not include any untrue
statement of a material fact or omit to state any material fact necessary to make the statements therein, in the light of the circumstances
under which they were made, not misleading; (iv) use its commercially reasonable efforts to allow each Purchaser to review disclosure
regarding such Purchaser in the Resale Registration Statement; and (v) otherwise, in good faith, cooperate reasonably with, and take
such customary actions as may reasonably be requested by either Purchaser, consistent with the terms of this Agreement, in
connection with the registration of the Purchaser Shares.  Notwithstanding anything to the contrary contained herein, it is
acknowledged by the Holders that the Holders selling any Purchaser Shares pursuant to a Resale Registration Statement shall bear all
incremental Holder selling expenses incurred by such Holder relating to the sale of Purchaser Shares, such as underwriters’
commissions and discounts, brokerage fees, underwriter marketing costs and all reasonable fees and expenses of any legal counsel
representing any such Holder or Holders.

(iii)             Suspension Event. Upon receipt of any written notice from the Company of the occurrence of
any Suspension Event during the period that the Resale Registration Statement is effective or if as a result of a Suspension Event, the
Resale Registration Statement or related Resale Prospectus contains any untrue statement of a material fact or omits to state any
material fact required to be stated therein or necessary to make the statements therein (in the light of the circumstances under which
they were made (in the case of the Resale Prospectus) not misleading, the undersigned agrees that (i) it will immediately discontinue
offers and sales of the Purchaser Shares under the Resale Registration Statement until the undersigned receives copies of a
supplemental or amended prospectus (which the Company agrees to promptly prepare) that corrects the misstatement(s) or omission(s)
referred to above and receives notice that any post-effective amendment has become effective or unless otherwise notified by the
Company that it may resume such offers and sales, and (ii) it will maintain the confidentiality of any information included in such
written notice delivered by the Company unless otherwise required by law, subpoena or regulatory request or requirement.

 



(iv)              Rule 415 Cutback.  If at any time the Commission takes the position that the offering of some
or all of the Purchaser Shares in the Resale Registration Statement is not eligible to be made on a delayed or continuous basis under
the provisions of Rule 415 under the Securities Act or requires Investor to be named as an “underwriter,” the Company shall (in
consultation with legal counsel to Investor) use its commercially reasonable efforts to persuade the Commission that the offering
contemplated by the Resale Registration Statement is a valid secondary offering and not an offering “by or on behalf of the issuer” as
defined in Rule 415 and that Investor is not an “underwriter.” In the event that, despite the Company’s commercially reasonable efforts
and compliance with the terms of this Section 8(f)(iv), the Commission refuses to alter its position, the Company shall (i) remove from
the Resale Registration Statement such portion of the Registrable Shares (the “Cut Back Shares”) and/or (ii) agree to such restrictions
and limitations on the registration and resale of the Purchaser Shares as the Commission may require to assure the Company’s
compliance with the requirements of Rule 415 (collectively, the “SEC Restrictions”); provided, however, that the Company shall not
agree to name Investor as an “underwriter” in such Resale Registration Statement without the prior written consent of Investor. No
liquidated damages shall accrue as to any Cut Back Shares until such date as the Company is able to effect the registration of such Cut
Back Shares in accordance with any SEC Restrictions (such date, the “Restriction Termination Date” of such Cut Back Shares).
From and after the Restriction Termination Date applicable to any Cut Back Shares, all of the provisions of this Section 8(f) shall
again be applicable to such Cut Back Shares; provided, however, that (x) the Resale Registration Statement including such Cut Back
Shares shall be filed as soon as reasonably practicable following such Restriction Termination Date.

(g)            NYSE Listing. For a period of two (2) years following the date of this Agreement, the Company shall use
its commercially reasonable efforts to take or cause to be taken all actions, and do or cause to be done all things, reasonably necessary,
proper, or advisable under applicable laws to maintain the listing of Common Stock on the NYSE; provided, however, this Section
8(g) shall in no way restrict the Company from engaging in a merger, business combination or other extraordinary transaction that
would require the delisting of Common Stock from the NYSE.

(h)           Regulatory Filings.

(i)                  From the date hereof until the earlier of the Closing and the date that this Agreement is
terminated, the Purchasers and the Company shall (i) use commercially reasonable efforts to cooperate with each other in (A)
determining whether any filings are required to be made with, or consents, permits, authorizations, waivers, clearances, approvals, and
expirations or terminations of waiting periods are required to be obtained from, any other Governmental Authority (as defined below)
or Self-Regulatory Organization (as defined below) in connection with the execution and delivery of this Agreement and the
consummation of the transactions contemplated hereby, and (B) timely making all such filings and timely obtaining all such consents,
permits, authorizations or approvals; (ii) use commercially reasonable efforts to supply to any Governmental Authority or Self-
Regulatory Organization as promptly as practicable any additional information or documents that may be requested pursuant to any
law, ordinance, regulation, rule, statute, or ruling, order, judgment, injunction, award, decree, or other requirement (whether
temporary, preliminary or permanent) or by such Governmental Authority or Self-Regulatory Organization, as applicable; (iii)
promptly inform the other parties of any substantive meeting, discussion, or communication with any Governmental Authority (other
than any taxing authority) or Self-Regulatory Organization (and shall supply to the other parties any written communication or other
written correspondence or memoranda prepared for such purpose, subject to applicable law relating to the exchange of information or
as necessary to preserve attorney-client privilege) in respect of any filings, investigation or inquiry concerning the transactions
contemplated hereby, and shall consult with the other parties in advance and, to the extent permitted by such Governmental Authority
or Self-Regulatory Organization, as applicable, give the other parties the opportunity to attend and participate thereat and (iv) use
commercially reasonable efforts to take, or cause to be taken, all other actions and do, or cause to be done, all other things necessary,
proper or advisable to consummate the Closing and the other transactions contemplated hereby, including taking all such further action
as may be necessary to resolve such objections, if any, as may be asserted under any law, ordinance, regulation, rule, statute, or ruling,
order, judgment, injunction, award, decree, or other requirement (whether temporary, preliminary or permanent) with respect to the
transactions contemplated hereby.

 



(ii)               Without limiting the generality of Section 8(h), but subject to the terms and conditions of this
Agreement, the Company and the Investor agree to cooperate to obtain any government clearances required to consummate the
Transactions under the HSR Act, including (i) making all necessary filings no later than fifteen (15) calendar days after the date of this
Agreement, (ii) responding as promptly as practicable to any requests for additional information and documents made by the U.S.
Department of Justice or the Federal Trade Commission, and (iii) take, or cause to be taken, all other actions consistent with this
Section 8(h) necessary to cause the expiration or termination of the applicable waiting periods under the HSR Act as soon as
practicable and in any event by or before the Outside Date. The Company shall pay all filing fees in connection with the HSR Act.

(iii)             To the extent permitted by applicable Law, the Company and the Purchasers will consult and
cooperate with one another (including by permitting the other party to review in advance any written communication to be given by it
to, and consult with each other in advance of any meeting or material telephone call with, any Governmental Authority, subject to
applicable Laws relating to the exchange of information and to the extent practicable), and consider in good faith the views of one
another, in connection with any analyses, appearances, presentations, memoranda, briefs, arguments, opinions and proposals made or
submitted by or on behalf of any party hereto in connection with proceedings under or relating to any Antitrust Laws or other
applicable Laws to consummate and make effective the Rights Offering, Backstop Commitment, the PIPE Transaction and the Debt
Conversion, and will provide one another with copies of all material communications from and filings with, any Governmental
Authorities relating to Antitrust Laws or other applicable Laws to consummate and make effective the Rights Offering, Backstop
Commitment, the PIPE Transaction and the Debt Conversion. Notwithstanding anything to the contrary in this Agreement, neither
Company nor the Purchasers or any of their respective affiliates will be required to offer or agree to sell, divest, lease, license, transfer,
hold separate, dispose of or otherwise encumber before or after the Closing any assets, licenses, operations, rights, product lines,
business or interests therein of the Company or the Purchasers or any of their respective Affiliates or agree to make any changes or
restriction on, or other impairment of the Company, the Purchasers or either of their respective affiliates’ ability to own, operate or
exercise rights in respect of such assets, licenses, operations, rights, product lines, business or interests therein.

(iv)              Tax Treatment. The Company and each of the Purchasers agree to treat, for U.S. federal
income tax purposes, the Subscription Price as the fair market value of each of the Offered Shares issued hereunder as of the Closing,
and neither the Company nor the Purchasers shall take any position for U.S. federal income tax purposes inconsistent with the
foregoing except as otherwise required by a “determination” as defined in Section 1313(a) of the U.S. Internal Revenue Code of 1986,
as amended.

9.                 Additional Covenants of Purchasers.  (a) Each Purchaser agrees (as to itself), severally and not jointly, with the
Company as follows:

(i)                  Information. Such Purchaser shall provide the Company with such information as the
Company reasonably requests in writing regarding such Purchaser expressly for inclusion in the SEC Transaction Documents and that
is required under applicable law.

 



(ii)               Reasonable Best Efforts.  Such Purchaser shall use its reasonable best efforts to cooperate with
the Company and to consummate and make effective the transactions contemplated by this Agreement in accordance with its terms,
including but not limited to taking any actions or making any public or private communications with stockholders of the Company that
recommends or encourages any actions in contravention of the transactions contemplated by this Agreement.  Such Purchaser shall
cause the shares of Common Stock beneficially owned by such Purchaser and its controlled affiliates, if any, to continue to be held at
least until and through the record date of the Special Meeting and to be voted in favor of the Transaction Proposals pursuant to the
terms hereof at the Special Meeting.  At the request of the Company or the Investor, any such Purchaser who beneficially owns shares
of Common Stock will provide written confirmation and reasonable support to confirm such Purchaser voted such shares in favor of
the Transaction Proposals within the later of three business days from such request or ten calendar days prior to the date that the
Special Meeting is scheduled to occur. Notwithstanding anything to the contrary in this Agreement, Outerbridge and its
Representatives shall be permitted prior to 5:00 p.m. (Eastern Time) on May 3, 2024 to enter into any agreement, discussion or
negotiation with, or provide information to, or solicit, encourage, facilitate or induce any inquires or proposals from, any other person
with respect to, and related only to an Alternative Transaction, and participate in any such Alternative Transaction, provided that (i)
any such actions taken by Outerbridge or its representatives shall not be deemed a violation of Section 8(e) hereof by the Company or
its Representatives, and (ii) unless this Agreement is terminated by the Company under Section 12(a) to enter into a Superior
Transaction, Outerbridge (A) shall cause its shares of Common Stock beneficially owned by it and its controlled affiliates, if any, to
continue to be held at least until and through the record date of the Special Meeting and to be voted in favor of the Transaction
Proposals pursuant to the terms hereof at the Special Meeting, and (B) shall not make any public announcement with respect to the
transactions contemplated by this Agreement that discourages stockholders to approve the Transaction Proposals or with respect to
any Alternative Transaction.

(iii)             No Acquisition of Rights or Common Stock. Each Purchaser agrees not to acquire, and cause
its affiliates not to acquire, directly or indirectly, any (i) Rights (except for those received directly from the Company pursuant to the
Distribution); or (ii) prior to the Closing, any shares of Common Stock, or any other securities of the Company entitled to vote in the
election of directors, or securities convertible into, or exercisable or exchangeable for shares of Common Stock or such other
securities, whether or not subject to the passage of time or other contingencies.

(iv)              No Stabilization.  Such Purchaser shall not take, directly or indirectly, any action designed to or
that would reasonably be expected to cause or result in any stabilization or manipulation of the price of the Common Stock in
violation of applicable law.

(b)           Term Credit Agreement Release. 

(i)                  Subject to and upon the occurrence of the Closing, the consummation of the Debt Conversion
and receipt by the Lien Purchasers of the Rollover Shares, TopLids as agent under the Term Credit Agreement (in such capacity, the
“Agent”), and TopLids and Vital as lenders under the Term Credit Agreement (in such capacity, the “Lenders”) agree that all
Obligations (as defined in the Term Credit Agreement) of the Loan Parties (as defined in the Term Credit Agreement) under the Loan
Documents (as defined in the Term Credit Agreement) (other than Obligations (as defined in the Term Credit Agreement) which, by
their express terms, survive termination of the Term Credit Agreement or such other Loan Documents), shall be deemed paid in full,
all Loan Documents shall be terminated, all commitments of the Lenders shall be terminated, all guarantees provided under the Loan
Documents shall be terminated and any security interest or lien granted to the Lenders and/or the Agent in any property or assets of the
Loan Parties securing amounts evidenced by the Loan Documents shall automatically terminate.

 



(ii)               At the expense of the Company, subject to and upon the Closing, the consummation of the
Debt Conversion and receipt by the Lien Purchasers of the Rollover Shares, the Agent will promptly execute, as applicable, file with
the appropriate filing office, and deliver to the Company any such lien releases, mortgage releases, discharges of security interests,
pledges and guarantees and other similar discharge or release documents, as are reasonably requested and necessary to release, as of
record, the security interests and all notices of security interests and liens previously filed by the Agent under the Loan Documents,
including those certain UCC termination statements and intellectual property security agreement releases. 

(iii)             At any time after the Closing in accordance with the foregoing, and from time to time
thereafter, upon the written request and at the expense of the Company, the Agent will execute and deliver any and all further
instruments and documents and take such further action as the Company may reasonably request to effectuate, evidence or reflect of
public record, the release of the security interests and liens securing the Obligations. 

10.             Conditions to the Obligations of the Parties.

(a)                Conditions to the Company’s and Purchasers’ Obligations under this Agreement.  The obligations of the
Company and the Purchasers to consummate the transactions contemplated hereby shall be subject to the satisfaction prior to the
Closing Date of each of the following conditions (which may be waived in whole or in part by either the Company, on the one hand,
or the Purchasers, on the other hand, in their respective sole discretion):

(i)                  Registration Statement Effectiveness.  The Registration Statement shall have been declared
effective by the Commission and shall continue to be effective and no stop order shall have been entered by the Commission with
respect thereto.

(ii)               Rights Offering.  The Rights Offering shall have been conducted in all material respects in
accordance with this Agreement and shall have been consummated.

(iii)             HSR.  The expiration of any applicable waiting period (and any extensions thereof) under the
HSR Act.

(iv)              No Legal Impediment to Issuance.  No action shall have been taken, no statute, rule, regulation,
or order shall have been enacted, adopted, or issued by any federal, state, or foreign Governmental Authority or Self-Regulatory
Organization, and no judgment, injunction, decree, or order of any federal, state, or foreign court shall have been issued that, in each
case, prohibits the implementation of the Rights Offering, Backstop Commitment, Debt Conversion and the PIPE Transaction, and the
issuance and sale of Common Stock in the Rights Offering, Backstop Commitment Debt Conversion and the PIPE Transaction, or
materially impairs the benefit of implementation thereof, and no action or proceeding by or before any federal, state, or foreign
Governmental Authority or Self-Regulatory Organization shall be pending or threatened wherein an adverse judgment, decree, or
order would be reasonably likely to result in the prohibition of or material impairment of the benefits of the implementation of the
Rights Offering, Backstop Commitment, Debt Conversion and the PIPE Transaction and the issuance and sale of Common Stock in
the Rights Offering, Backstop Commitment Debt Conversion and the PIPE Transaction.

 



(v)                Stockholder Approval.  Each Transaction Proposal shall have been approved at the Special
Meeting as follows:  (i) each of the Share Issuance Proposal, the Board Election Proposal and Reverse Split Proposal shall have been
approved at the Special Meeting by a majority of the votes cast on such proposal by the stockholders of the Company, and (ii) the
Amended Certificate Proposal shall have been approved at the Special Meeting by a majority of the issued and outstanding shares of
common stock of the Company (collectively, the foregoing approvals references in clauses (i) through (ii), the “Requisite
Stockholder Approval”).

(vi)              NYSE.  The Offered Shares shall have been approved for listing on the NYSE, subject to
official notice of issuance; provided, however, that this condition shall not apply in the event the Company’s Common Stock ceases to
be listed and traded on the NYSE on or prior to the Closing Date.

(vii)            Amended and Restated Credit Agreement.  Prior to or effective concurrent with the Closing, the
Company shall have entered into the Amended and Restated Credit Agreement.

(viii)          Certificate of Incorporation. Prior to the Closing, the Company shall have filed the Charter
Amendment with the Secretary of State of Delaware, which shall continue to be in full force and effect as of the Closing.

(b)             Additional Conditions to the Company’s Obligations under this Agreement.  In addition to the conditions
set forth in Section 10(a) above, the obligation of the Company to consummate the transactions contemplated hereby shall be subject
to the satisfaction prior to the Closing Date of each of the following conditions (which may not be waived, in whole or in part, without
the prior written consent of the Company):

(i)                  Representations and Warranties.  (A) The representations and warranties of the Purchasers
contained in Sections 7(b) and 7(c) shall be true and correct as of the date hereof and as of the Closing Date with the same effect as if
made on the Closing Date (unless any such representation or warranty is made only as of a specific date, in which case as of such
earlier date); and (B) all other representations and warranties of each Purchaser shall be true and correct as of the date hereof and as of
the Closing Date with the same effect as if made on the Closing Date (unless any such representation or warranty is made only as of a
specific date, in which case as of such earlier date), except, in each case, where the failure to be so true and correct, individually or in
the aggregate, has not prohibited, materially delayed, or materially and adversely affected, and would not reasonably be expected to
prohibit, materially delay, or materially and adversely affect, Purchaser’s performance of its obligations under this Agreement.

(ii)               Covenants.  Each Purchaser shall have performed and complied in all material respects with all
of its covenants and agreements contained in this Agreement and in any other Transaction Agreement required to be performed or
complied with on or prior to the Closing Date.

 



Notwithstanding anything to the contrary contained in this Section 10(b) and Section 12(c)(iii)(A), if the Company is not
obligated to consummate the transactions contemplated hereby as a result of the failure by any or all of the Standby Purchasers (any
such Standby Purchaser, a “Defaulting Purchaser”) to satisfy any of the conditions set forth in this Section 10(b) and the Company
determines not to waive such conditions applicable to such Defaulting Purchaser(s), then at the written request of Investor, the
Company (and, for the avoidance of doubt all other parties) shall be required to consummate all of the transactions contemplated
hereby with all other parties, except for any such Defaulting Purchaser(s); provided that Investor purchases from the Company all of
each such Defaulting Purchaser’s Pro Rata Portion of the unsubscribed shares of Common Stock in the Rights Offering (any such
purchase, a “Backstop Replacement Purchase”).  In no event will a waiver of the Company of any such conditions of a Standby
Purchaser or the delivery of the Investors’ written request to the Company to consummate the transactions under this paragraph
constitute a waiver of any breach of the terms of this Agreement by any such Standby Purchaser, and the Company and all other
parties hereto shall have all rights and remedies that may be available to it as a result of any such breach.

(c)                Additional Conditions to Purchasers’ Obligations under this Agreement.  In addition to the conditions
set forth in Section 10(a) above, the obligation of each Purchaser to consummate the transactions contemplated hereby be subject to
the satisfaction prior to the Closing Date of each of the following conditions (which may be waived in whole or in part by the Investor
in its sole discretion):

(i)                  Representations and Warranties.  (A) The representations and warranties of the Company
contained in Sections 6(a)(i), 6(b), 6(c), 6(e) and 6(m) shall be true and correct in all respects as of the date hereof and as of the
Closing Date with the same effect as if made on and as of the Closing Date (unless any such representation or warranty is made only
as of a specific date, in which case as of such earlier date); (B) the representations and warranties of the Company contained in Section
6(a)(ii), 6(d), 6(k)-6(l), 6(n), 6(r) and 6(s)shall be true and correct in all material respects as of the date hereof and as of the Closing
Date with the same effect as if made on and as of the Closing Date (unless any such representation or warranty is made only as of a
specific date, in which case as of such earlier date); and (C) all other representation and warranties of the Company contained in
Section 6 shall be true and correct (disregarding all qualifications and exceptions contained therein relating to materiality or material
adverse effect on the Company’s performance of its obligations or similar qualifications) as of the date hereof and as of the Closing
Date with the same effect as if made on and as of the Closing Date (unless any such representation or warranty is made only as of a
specific date, in which case as of such earlier date), except for inaccuracies that would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect.

(ii)               Covenants.  The Company shall have performed and complied in all material respects with all
of its covenants and agreements contained in this Agreement and in any other Transaction Agreement required to be performed or
complied with on or prior to the Closing Date.

(iii)             No Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any
Material Adverse Effect that is continuing.

(iv)              Board. The Board shall be comprised of seven (7) members, with such members of the Board
to consist of Elias Nader, Emily S. Hoffman, Eric Singer, William C. Martin, Sean Mandani and two of the current independent
members of the Board of Directors of the Company to be mutually determined by the Investor and the Company or, if any such person
is unwilling or unable to service on the Board after Closing, such other persons as the Investor and the Company may determine in
good faith (the “New Board Members”).

 



11.             Survival of Representations and Warranties.  The representations and warranties made in this Agreement will
survive the execution and delivery of this Agreement and the consummation of the transactions contemplated hereby, and the
covenants shall survive in accordance with their specific terms.

 
12.             Agreement Termination and Termination Fees.

(a)                Superior Transaction. This Agreement may be terminated and the transactions contemplated hereby
may be abandoned by the Company at any time prior to the completion of the Subscription Period in order to enter into a definitive
agreement to effect a Superior Transaction; provided, that prior to or concurrently with such termination the Company shall pay to
each Purchaser any Expense Reimbursement amounts that have not been paid theretofore and prior to or concurrently with such
termination, the Company shall pay to Investor an amount in cash equal to $2,450,000.

(b)                Requisite Stockholder Approval. This Agreement may be terminated and the transaction contemplated
hereby may be abandoned by any party at any time following the date of the Special Meeting at which the Transaction Proposals are
put to a vote if the Requisite Stockholder Approval is not obtained as to all Transaction Proposals, provided that the Company shall
not be entitled to terminate this Agreement if all Transaction Proposals (other than the Reverse Split Proposal) are approved and the
Investor indicates in writing that the Investor is willing to proceed to Closing without approval of the Reverse Split Proposal; and
provided further that if any party terminates this Agreement pursuant to this Section 12(b), the Company shall pay to the Purchasers
all Expense Reimbursement amounts that have not previously been paid.

(c)                This Agreement may be terminated and the transactions contemplated hereby may be abandoned at any
time prior to the Closing Date:

(i)                  by mutual written agreement of the Company and Investor, following which termination the
Company shall pay to each Purchaser all Expense Reimbursement amounts that have not previously been paid;

(ii)               by either the Company or Investor if the Closing Date shall not have occurred by July 31, 2024
(the “Outside Date”), following which termination the Company shall pay to Investor all Expense Reimbursement amounts that have
not previously been paid; provider, however, that, if the latest date through which the financial institutions named in the Debt
Commitment Letter are required to hold their commitments thereunder (which is currently set forth as July 31, 2024) is extended, then
the Outside Date shall be automatically extended, without the action of any party hereto, to the earlier of (i) such new date under the
Debt Commitment Letter and (ii) September 30, 2024; provided, further, that the right to terminate this Agreement under this Section
12(c)(ii) shall not be available to any party whose failure to comply with any provision of this Agreement has been the cause of, or
resulted in, the failure of the Closing Date to occur on or prior to such date;

 



(iii)         by the Company,

(A)              if there has been a breach of any covenant or a breach of any representation or
warranty of any Purchaser, which breach would cause the failure of any condition precedent set forth in Section 10(b), provided that
any such breach of a covenant or representation or warranty is not reasonably capable of cure on or prior to the Outside Date and
subject to the last paragraph of Section 10(b); or

(B)               upon the occurrence of any event that results in a failure to satisfy any of the
conditions set forth in Section 10(a), which failure is not reasonably capable of cure on or prior to the Outside Date, and following
which termination the Company shall pay to each Purchaser all Expense Reimbursement amounts that have not previously been paid;

(iv)          by Investor,

(A)              if there has been a breach of any covenant or a breach of any representation or
warranty of the Company, which breach would cause the failure of any condition precedent set forth in Section 10(c), provided that
any such breach of a covenant or representation or warranty is not reasonably capable of cure on or prior to the Outside Date,
following which termination the Company shall pay to each Purchaser all Expense Reimbursement amounts that have not previously
been paid; or

(B)               upon the occurrence of any event that results in a failure to satisfy any of the
conditions set forth in Section 10(a), which failure is not reasonably capable of cure on or prior to the Outside Date, and following
which termination the Company shall pay to each Purchaser all Expense Reimbursement amounts that have not previously been paid.

(d)                Upon termination under this Section 12, all rights and obligations of the parties under this Agreement
shall terminate without any liability of any party to any other party except that (i) nothing contained herein shall release any party
hereto from liability for any willful breach of this Agreement; (ii) the Company shall pay to each Purchaser, in accordance with
written instructions provided to the Company from each Purchaser, any amounts due under this Agreement, including, without
limitation any payment due under Section 12(a) or Section 12(b), promptly and in any event within five (5) Business Days following
such termination unless required sooner pursuant to the terms of this Agreement; and (iii) the covenants and agreements made by the
parties herein in Section 5(a), Section 5(b), Sections 12 through 23 and Section 25 will survive indefinitely in accordance with their
terms.

 



13.             Indemnification.

(a)                Whether or not the Transactions are consummated or this Agreement is terminated, the Company agrees
to indemnify and hold harmless each of the Investor, Outerbridge and the Lien Purchasers, their respective affiliates (within the
meaning of Rule 405 under the Securities Act), and each of their respective shareholders, members, partners, directors, officers,
employees and agents (and any other persons with a functionally equivalent role of a person holding such titles notwithstanding a lack
of such title or any other title), and each person who controls (within the meaning of the Securities Act or the Exchange Act) Investor,
Outerbridge or a Lien Purchaser, as applicable, or their respective affiliates (within the meaning of Rule 405 under the Securities Act)
(each, a “Purchaser Party”), from and against any and all losses, claims, damages, liabilities and expenses (including, without
limitation, any reasonable attorneys’ fees and expenses incurred in connection with defending or investigating any such action or
claim) (“Losses”) that any such Purchaser Party may suffer or incur arising out of or in connection with any claim, challenge,
litigation, investigation or proceeding (“Proceedings”) instituted by a third party and arising out of or relating to the Transactions, this
Agreement, the SEC Transaction Documents, Resale Registration Statement, Resale Prospectus, or in any amendment or supplement
thereto or the transactions contemplated by any of the foregoing and shall reimburse such Purchaser Party for any reasonable legal or
other reasonable out-of-pocket expenses incurred in connection with investigating, responding to, or defending any of the foregoing;
provided that the foregoing indemnification will not apply to Losses to the extent that they directly resulted from (a) bad faith, gross
negligence or willful misconduct on the part of such Purchaser Party, or (b) statements or omissions in the SEC Transaction
Documents, Resale Registration Statement, Resale Prospectus, or in any amendment or supplement thereto made in reliance upon or in
conformity with information relating to such Purchaser Party furnished to the Company in writing by or on behalf of such Purchaser
Party expressly for use in the SEC Transaction Documents, Resale Registration Statement, Resale Prospectus, or in any amendment or
supplement thereto. Notwithstanding anything to the contrary herein, (X) the Company shall not be liable for any claim for
indemnification pursuant to this Section 13 for Losses incurred by Outerbridge and its affiliates (within the meaning of Rule 405 under
the Securities Act), and each of their respective shareholders, members, partners, directors, officers, employees and agents (and any
other persons with a functionally equivalent role of a person holding such titles notwithstanding a lack of such title or any other title),
and each person who controls (within the meaning of the Securities Act or the Exchange Act) Outerbridge (collectively, the
“Outerbridge Parties”), unless and until the aggregate amount of indemnified Losses which may be recovered from the Company by
the Outerbridge Parties in the aggregate equals or exceeds (i) $1,250,000 or (ii) if the Company consummates an Alternative
Transaction, $250,000 (such applicable amount, the “Deductible”), in which case the Company shall only be liable for amounts due
above such Deductible, and (Y) the maximum aggregate amount of indemnifiable Losses which may be recovered from the Company
by the Outerbridge Parties pursuant to this Section 13 shall be an amount equal to $3,000,000.

(b)                Each Purchaser, severally and not jointly, agrees to indemnify and hold harmless the Company and its
directors, officers, employees and agents (all such Persons being hereinafter referred to collectively as the “Company Parties” and
either the Purchaser Party, or the Company Party, as applicable, the “Indemnified Person”) from and against any and all Losses that
any such Company Party may suffer or incur resulting from any untrue statement of material fact contained in the SEC Transaction
Documents, but only to the extent that such untrue statement was made in reliance or in conformity with information relating to such
Purchaser or its affiliates furnished in writing to the Company by or on behalf of such Purchaser expressly for use in the SEC
Transaction Documents.

 



(c)                Promptly after receipt by an Indemnified Person of notice of the commencement of any Proceedings
with respect to which the Indemnified Person may be entitled to indemnification hereunder, such Indemnified Person will, if a claim is
to be made hereunder against the applicable indemnifying party in respect thereof, promptly notify the applicable indemnifying party
in writing of the commencement thereof; provided that (i) the omission so to notify the applicable indemnifying party will not relieve
such indemnifying party from any liability that it may have hereunder except to the extent it has been materially prejudiced by such
failure and (ii) the omission so to notify the applicable indemnifying party will not relieve it from any liability that it may have to an
Indemnified Person otherwise than on account of this Section 13. In case any such Proceedings are brought against any Indemnified
Person and it notifies the applicable indemnifying party of the commencement thereof, the indemnifying party will be entitled to
participate therein, and, to the extent that it may elect by written notice delivered to such Indemnified Person, to assume the defense
thereof, with counsel reasonably satisfactory to such Indemnified Person; provided that if the defendants in any such Proceedings
include both such Indemnified Person and the such indemnifying party and such Indemnified Person shall have concluded that there
may be legal defenses available to it that are different from or additional to those available to the indemnifying party, such Indemnified
Person shall have the right to select separate counsel, which selection shall be subject to the reasonable approval of the indemnifying
party, to assert such legal defenses and to otherwise participate in the defense of such Proceedings on behalf of such Indemnified
Person. Upon receipt of notice from the indemnifying party to such Indemnified Person of its election so to assume the defense of such
Proceedings and approval by such Indemnified Person of counsel, such indemnifying party shall not be liable to such Indemnified
Person for expenses incurred by such Indemnified Person thereafter in connection with the defense thereof (other than reasonable
costs of investigation) unless (i) such Indemnified Person shall have employed separate counsel in connection with the assertion of
legal defenses in accordance with the proviso to the preceding sentence, (ii) such indemnifying party shall not have employed counsel
reasonably satisfactory to such Indemnified Person to represent such Indemnified Person within a reasonable time after notice of
commencement of the Proceedings, or (iii) such indemnifying party shall have authorized in writing the employment of counsel for
such Indemnified Person.

(d)                The indemnifying party shall not be liable for any settlement of any Proceedings effected without its
written consent (which consent shall not be unreasonably withheld, conditioned or delayed). If any settlement of any Proceeding is
consummated with the written consent of the indemnifying party or if there is a final judgment for the plaintiff in any such
Proceedings, the indemnifying party agrees to indemnify and hold harmless each Indemnified Person from and against any and all
Losses by reason of such settlement or judgment in accordance with, and subject to the limitations of, the provisions of this Section
13. The indemnifying party shall not, without the prior written consent of an Indemnified Person (which consent shall not be
unreasonably withheld, conditioned or delayed), effect any settlement of any pending or threatened Proceedings in respect of which
indemnity has been sought hereunder by such Indemnified Person unless (i) such settlement includes an unconditional release of such
Indemnified Person in form and substance satisfactory to such Indemnified Person from all liability on the claims that are the subject
matter of such Proceedings and (ii) such settlement does not include any statement as to or any admission of fault, culpability or a
failure to act by or on behalf of any Indemnified Person.

 



(e)                Given that an Indemnified Person may be entitled to indemnification (a “Jointly Indemnifiable
Claim”) from both the applicable indemnifying party, pursuant to this Agreement, and from any other Person, whether pursuant to
applicable law, any indemnification agreement, the organizational documents of such Person or otherwise (the “Indemnitee-Related
Entities”), both the applicable indemnifying party acknowledges and agrees that such indemnifying party shall be fully and primarily
responsible for the payment to the Indemnified Person in respect of indemnification and advancement of expenses in connection with
any such Jointly Indemnifiable Claim, pursuant to and in accordance with the terms of this Agreement, irrespective of any right of
recovery the Indemnified Person may have from the Indemnitee-Related Entities. Under no circumstance shall the applicable
indemnifying party be entitled to any right of subrogation or contribution by the Indemnitee-Related Entities and no right of recovery
the Indemnified Person may have from the Indemnitee-Related Entities shall reduce or otherwise alter the rights of the Indemnified
Person or the obligations of the applicable indemnifying party hereunder. In the event that any of the Indemnitee-Related Entities shall
make any payment to the Indemnified Person in respect of indemnification or advancement of expenses with respect to any Jointly
Indemnifiable Claim, the Indemnitee-Related Entity making such payment shall be subrogated to the extent of such payment to all of
the rights of recovery of the Indemnified Person against the applicable indemnifying party, and the Indemnified Person shall execute
all papers reasonably required and shall do all things that may be reasonably necessary to secure such rights, including the execution
of such documents as may be necessary to enable the Indemnitee-Related Entities effectively to bring suit to enforce such rights. Each
of the Indemnitee-Related Entities shall be third-party beneficiaries with respect to this Section 13(e), entitled to enforce this Section
13(e) against the applicable indemnifying party as though each such Indemnitee-Related Entity were a party to this Agreement.

(f)                 The terms of this Section 13 shall remain in full force and effect regardless of any investigation made
by or on behalf of the indemnified party or any officer, director, employee, agent, affiliate or controlling person of such indemnified
party and shall survive the termination of this Agreement for any reason, the Closing and the transfer of the shares pursuant to this
Agreement.

(g)                If the indemnification provided under this Section 13 from the indemnifying party is unavailable or
insufficient to hold harmless an indemnified party in respect of any losses, claims, damages, liabilities and expenses referred to herein,
then the indemnifying party, in lieu of indemnifying the indemnified party, shall contribute to the amount paid or payable by the
indemnified party as a result of such losses, claims, damages, liabilities and expenses in such proportion as is appropriate to reflect the
relative fault of the indemnifying party and the indemnified party, as well as any other relevant equitable considerations. The relative
fault of the indemnifying party and indemnified party shall be determined by reference to, among other things, whether any action in
question, including any untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact,
was made by, or relates to information supplied by or on behalf of, such indemnifying party or indemnified party, and the
indemnifying party’s and indemnified party’s relative intent, knowledge, access to information and opportunity to correct or prevent
such action. The amount paid or payable by a party as a result of the losses or other liabilities referred to above shall be deemed to
include, subject to the limitations set forth above, any legal or other fees, charges or expenses reasonably incurred by such party in
connection with any investigation or proceeding. No person guilty of fraudulent misrepresentation (within the meaning of
Section 11(f) of the Securities Act) shall be entitled to contribution pursuant to this Section 13 from any person who was not guilty of
such fraudulent misrepresentation. Any contribution by a Purchaser pursuant to this Section 13(g) shall be limited in amount to
aggregate dollar amount of net proceeds received by the Company from the issuance by the Company of shares of Common Stock to
Persons other than such Purchaser pursuant to such Persons’ exercise of their respective Rights in the Rights Offering.
Notwithstanding anything to the contrary herein, in no event will any party be liable for consequential, special, exemplary or punitive
damages in connection with this Agreement.

14.             Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly given
(a) on the date of delivery if delivered personally, (b) on the date of transmittal if sent by email (provided no “bounce back” or similar
message of non-delivery is received with respect thereto), (c) on the first Business Day following the date of dispatch if delivered
utilizing a next-day service by a recognized next-day courier or (d) on the earlier of confirmed receipt or the fifth Business Day
following the date of mailing if delivered by registered or certified mail, return receipt requested, postage prepaid.  All notices
hereunder shall be delivered to the addresses set forth below, or pursuant to such other instructions as may be designated in writing by
the party to receive such notice:

 



(i)           if to Company, to:
Barnes & Noble Education, Inc. 
120 Mountain View Blvd.
Basking Ridge, New Jersey 07920
Attention:  Michael C. Miller, Executive Vice President, Corporate Development & Affairs, Chief
Legal Officer, and Secretary
E-mail:  mmiller@BNED.COM
with a copy (which shall not constitute notice) to:
Paul Hastings LLP
200 Park Avenue
New York, NY 10166
Attention:  Eduardo Gallardo
E-mail:  eduardogallardo@paulhastings.com

(ii)          if to Investor, to:

Toro 18 Holdings LLC
c/o Immersion Corporation
2999 N.E. 191st Street, Suite 610
Aventura, Florida 33180
Attention:  Chief Executive Officer
E-mail: singer@immersion.com

with a copy (which shall not constitute notice) to:
Pillsbury Winthorp Shaw Pittman LLP
2550 Hanover Street
Palo Alto, CA 94304
Attention:  James J. Masetti
E-mail:  jim.masetti@pillsburylaw.com

(iii)        if to Vital, to:

Vital Fundco, LLC
c/o VitalSource Technologies, LLC
227 Fayetteville Street
Raleigh, NC 27601
Attention: Kent Freeman, CEO
E-mail: kent.freeman@vitalsource.com

 



with a copy (which shall not constitute notice) to:
 
Kirkland & Ellis LLP
555 California Street, 27th Floor
San Francisco, CA 94104
Attention: Sean Z. Kramer, P.C. and John Mason Wilkes
E-mail: sean.kramer@kirkland.com and john.wilkes@kirkland.com
 
and
 
Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10022
Attention: Andrea Weintraub, P.C.
E-mail: andrea.weintraub@kirkland.com

                                       (iv) If to TopLids:

TopLids LendCo, LLC
c/o Ames Watson, LLC
6100 Merriweather Drive, Suite 550
Columbia, Maryland 21044
Attn: Lawrence Berger
Email: LBerger@ameswatson.com
 
with a copy (which shall not constitute notice) to:
King & Spalding LLP
1700 Pennsylvania Avenue, NW, Suite 900
Washington, D.C. 20006
Attention: Alan M. Noskow
 
E-Mail: anoskow@kslaw.com
 

 



(iv)         if to Outerbridge, to:

Outerbridge Capital Management, LLC
767 Third Avenue, 11th Floor
New York, New York 10017
Attention: Rory Wallace
E-mail: rory@outerbridgecapital.com

with a copy (which shall not constitute notice) to:
 
Seward & Kissel LLP
One Battery Park Plaza
New York, NY 10004
Attention: Jack Yoskowitz
E-mail: yoskowitz@sewkis.com
 

(v)          if to Selz, to:

Selz Family 2011 Trust
E-mail: bselz@ingalls.net

with a copy (which shall not constitute notice) to:
 
Seward & Kissel LLP
One Battery Park Plaza
New York, NY 10004
Attention: Keith Billotti
E-mail: billotti@sewkis.com
 

 



15.             Assignment; Third Party Beneficiaries.  Neither this Agreement nor any of the rights, interests, or obligations
under this Agreement will be assigned by either of the parties (whether by operation of law or otherwise) without the prior written
consent of the other parties, except that a Purchaser may transfer this Agreement and its rights and obligations hereunder solely to an
affiliate of such Purchaser provided that such Purchaser (i) obtains advance written consent of the Company (not to be unreasonably
withheld, conditioned or delayed) and (ii) remains liable for any breach of this Agreement committed by such Purchaser’s assignee. 
This Agreement (including the documents and instruments referred to in this Agreement) is intended for the benefit of the parties
hereto and their respective affiliates and their respective successors and permitted assigns, and is not intended to and does not confer
upon any person other than the parties hereto any rights or remedies under this Agreement; provided, however, that the Independent
Directors shall be third party beneficiaries of the provisions of Section 8(b)(iii) hereto. 

 
16.             Prior Negotiations; Expenses; Entire Agreement.  This Agreement, together with the Confidentiality Agreement

between Toro 18 Holdings LLC, a wholly owned subsidiary of Immersion Corporation and the Company (the “IMMR Confidentiality
Agreement”), Confidentiality Agreement between Outerbridge and the Company (the “Outerbridge Confidentiality Agreement”) and
the documents and instruments attached as exhibits to and referred to in this Agreement, constitutes the entire agreement of the parties
with respect to the Transactions and supersedes all prior agreements, arrangements, or understandings, whether written or oral,
between the parties with respect to the transactions contemplated hereby (including, for the avoidance of doubt, that certain
Exclusivity Agreement, dated as of March 22, 2024, by and between Immersion Corporation and the Company).  Within two (2)
business days following the date of this Agreement, the Company agrees to pay to the Investor $800,000 as reimbursement of
Investor’s expenses incurred in connection with the transactions contemplated by this Agreement.

 
17.             Governing Law.  This Agreement and all disputes or controversies arising out of or relating to this Agreement or

the Transactions shall be governed by, and construed in accordance with, the internal laws of the State of Delaware, without regard to
the laws of any other jurisdiction that might be applied because of the conflicts of laws principles of the State of Delaware.

 



18.             Submission to Jurisdiction.  Each of the parties hereto irrevocably agrees that any legal action or proceeding
arising out of or relating to this Agreement brought by any party or its affiliates against any other party or its affiliates shall be brought
and determined in the Court of Chancery of the State of Delaware, provided that if jurisdiction is not then available in the Court of
Chancery of the State of Delaware, then any such legal action or proceeding may be brought in any federal court located in the State of
Delaware or any other Delaware state court.  Each of the parties hereto hereby irrevocably submits to the jurisdiction of the aforesaid
courts for itself and with respect to its property, generally and unconditionally, with regard to any such action or proceeding arising out
of or relating to this Agreement and the transactions contemplated hereby.  Each of the parties hereto agrees not to commence any
action, suit or proceeding relating thereto except in the courts described above in Delaware, other than actions in any court of
competent jurisdiction to enforce any judgment, decree or award rendered by any such court in Delaware as described herein.  Each of
the parties hereto further agrees that notice as provided herein shall constitute sufficient service of process and the parties further
waive any argument that such service is insufficient.  Each of the parties hereto hereby irrevocably and unconditionally waives, and
agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding arising out of or relating
to this Agreement or the transactions contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of the
courts in Delaware as described herein for any reason, (b) that it or its property is exempt or immune from jurisdiction of any such
court or from any legal process commenced in such courts (whether through service of notice, attachment prior to judgment,
attachment in aid of execution of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or proceeding in any
such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this Agreement, or
the subject matter hereof, may not be enforced in or by such courts.

 
19.             Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY WAIVES

ALL RIGHT TO A TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

 
20.             Counterparts.  This Agreement may be executed in any number of counterparts, all of which will be considered

one and the same agreement and will become effective when counterparts have been signed by each of the parties and delivered to the
other party (including via electronic transmission), it being understood that each party need not sign the same counterpart.

 
21.             Waivers and Amendments.  This Agreement may be amended, modified, superseded, cancelled, renewed, or

extended, and the terms and conditions of this Agreement may be waived, only by a written instrument signed by all the parties or, in
the case of a waiver, by the party waiving compliance.  No delay on the part of any party in exercising any right, power, or privilege
pursuant to this Agreement will operate as a waiver thereof, nor will any waiver on the part of any party of any right, power, or
privilege pursuant to this Agreement, nor will any single or partial exercise of any right, power, or privilege pursuant to this
Agreement, preclude any other or further exercise thereof or the exercise of any other right, power, or privilege pursuant to this
Agreement.  The rights and remedies provided pursuant to this Agreement are cumulative and are not exclusive of any rights or
remedies which any party otherwise may have at law or in equity.  This Agreement shall become binding on each Party upon delivery
of its signature page hereto, even if Selz does not concurrently deliver a signature page hereto.  Notwithstanding anything to the
contrary in this Agreement, if the Selz does not deliver a counterpart signature page to this Agreement and an ancillary agreement in
the form previously requested by the Company by 5:00 p.m. (Eastern Time) on April 16, 2024, then Selz shall be removed from this
Agreement and have no rights or obligations hereunder, (ii) the Investor shall be allocated the Selz Commitment Amount in the
Backstop Commitment and all related provisions shall be automatically adjusted to reflect the Investor’s additional participation by an
additional amount of $5,000,000, including but not limited to the payment to Investor of the Backstop Fees previously allocated to
Selz.  

 



22.             Adjustment to Shares.  If, prior to the Closing Date, the Company effects a reclassification, stock split (including
a reverse stock split), stock dividend or distribution, recapitalization, merger, issuer tender or exchange offer, or other similar
transaction with respect to any shares of its capital stock, references to the numbers of such shares and the prices therefore shall be
equitably adjusted to reflect such change and, as adjusted, shall, from and after the date of such event, be subject to further adjustment
in accordance herewith.

 
23.             Headings.  The headings in this Agreement are for reference purposes only and will not in any way affect the

meaning or interpretation of this Agreement.
 
24.             Publicity.  Prior to the termination of this Agreement, the Company and the Purchasers shall consult with each

other prior to issuing any press releases (and provide each other a reasonable opportunity to review and comment upon such releases)
or otherwise making public announcements with respect to the transactions contemplated by this Agreement and prior to making any
filings with any third party or any Governmental Authority or Self-Regulatory Organization (including any national securities
exchange or interdealer quotation service) with respect thereto, except as may be required by law or by the request of any
Governmental Authority. Notwithstanding anything to the contrary contained herein, nothing in this Agreement shall prohibit or
restrict (a) the Purchasers from communicating privately with the Board or any of the Company’s officers regarding any matter, so
long as such communications are not intended to, and would not reasonably be expected to, require any public disclosure of such
communications, or (b) the Investor from communicating with stockholders of the Company and others in a manner that does not
otherwise violate this Section 24, including, without limitation, with respect to a Superior Transaction once publicly disclosed. Upon
the termination of this Agreement, this Section shall forthwith become null and void.

 
25.             Non-Recourse.  This Agreement may only be enforced against, and any claims or causes of action that may be

based upon, arise out of or relate to this Agreement, or the negotiation, execution or performance of this Agreement, may only be
made against the entities that are expressly identified as parties hereto, including entities that become parties hereto after the date
hereof, and no former, current or future equityholders, controlling persons, directors, officers, employees, agents or affiliates of any
party hereto or any former, current or future equityholder, controlling person, director, officer, employee, general or limited partner,
member, manager, advisor, agent or affiliate of any of the foregoing (each, a “Non-Recourse Party”) shall have any liability for any
obligations or liabilities of the parties to this Agreement or for any claim (whether in tort, contract or otherwise) based on, in respect
of, or by reason of, the transactions contemplated hereby or in respect of any representations made or alleged to be made in connection
herewith.  Without limiting the rights of either party against the other party hereto, in no event shall either party or any of its affiliates
seek to enforce this Agreement against, make any claims for breach of this Agreement against, or seek to recover monetary damages
from, any Non-Recourse Party.

[Signature Page to Follow.]
 



 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed by their respective officers thereunto

duly authorized, all as of the date first written above.

 BARNES & NOBLE EDUCATION,
INC.  

    
 By: /s/ Michael P. Huseby  
 Name: Michael P. Huseby  
 Title: CEO  
    
 TORO 18 HOLDINGS LLC  
   
 By: /s/ Eric Singer  
 Name: Eric Singer  
 Title: President & CEO  
    
 Vital Fundco, LLC  
   
 By: /s/ Kenton W. Freeman  
 Name: Kenton W. Freeman  

 Title: Chief Executive Officer and
President  

    
 TopLids LendCo, LLC  
   
 By: /s/ William D. Carr  
 Name: William D. Carr  
 Title: President  
   

 



    

 OUTERBRIDGE CAPITAL
MANAGEMENT, LLC  

 By: /s/ Rory Wallace  
 Name: Rory Wallace  
 Title: Chief Investment Officer  
    
    
    

[Signature Page to Standby, Securities Purchase and Debt Conversion Agreement]
    
    
 

 



 SELZ FAMILY 2011 TRUST
 By: /s/ Lisa P. Selz  
 Name: Lisa P. Selz  
 Title: Trustee  
    
    

[Signature Page to Standby, Securities Purchase and Debt Conversion Agreement]
    

 
 


